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A Second In June of 1946, there assembled in Paris, under the 
satan auspices of the International Chamber of Commerce, 
dain the First International Commercial Arbitration Con- 
Conference ference. As previously reported in this Journal 

(Vol. 1, p. 157), the participating groups presented 
reports and discussed some of the fundamental problems in- 
volved in the improvement of arbitration law, coordination of 
facilities, relations between governments and private interests, 
and education. As a result of that Conference, the Chamber is 
performing the all important service of assembling the arbitra- 
tion laws of different countries, and has established a provisional 
bureau to give continuity to the Conference. Working Com- 
mittees will be established for that purpose at a forthcoming 
meeting. 

As participating organizations, the Western Hemisphere Sys- 
tems of Commercial Arbitration believe that arrangements 
should be made to hold these Conferences annually and that a 
session for 1947 be held in the Fall in the United States. A rec- 
ommendation to this effect is being made to the Chamber. 


Arbitration AS Students dig deeper into the history of arbitration, 
in Human it seems that at one time it had a greater influence on 
Relations human behavior than at the present time. In China, 

for example, its ameliorating influence is part of the 
history and structure of family and social life. Its use through 
the many provincial guilds profoundly affected life in small com- 
munities. 

The modern concept seems to tie arbitration to contracts in 
commerce; to charters and treaties in politics; and to collective 
bargaining agreements in labor. The more general acceptance of 
self-discipline, through arbitration, in broader human relations 
has not been inherited from these older civilizations. 

The human problems resulting from two World Wars are so 
much more complex, the wreckage of understanding so universal, 
and the changing of conditions is so rapid that the area of con- 
flict and its resulting disputes continuously assume new aspects, 
more obscure reactions and wide undercurrents of ideological, 
economic and social differences. 
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Has arbitration a broader function in relation to these circum- 
stances and conditions than flows through its present narrow 
confines? The American Arbitration Association proposes to 
find out through the exploration of the implications of the Human 
Rights Charters that occupy so much public attention. 


Warningon There is a prevailing belief that any kind of an arbi- 
Arbitration tration clause in a contract will settle a dispute. 
Clauses Parties and their counsel are hereby warned that such 

is not the fact. A clause is useless that does not con- 
tain a clear statement of the subject matter, the locale where the 
arbitration is to be held or a way of settling it when the parties 
fail to do so, a reference to Rules that provide procedures and ad- 
ministration and that make the decision final, and for entry of 
the award as a judgment in the court having jurisdiction. When 
disputes over these matters arise, courts will sometimes not en- 
force the agreement and private agencies are powerless to help 
the hapless victims of bad clauses. When there are such tried 
and true clauses as those offered by the American Arbitration 
Association, the International Chamber of Commerce, the Lon- 
don Court of Arbitration and those of Canada and the Republics 
in the Western Hemisphere, why contract-makers insist upon 
exercising their own variations to their own defeat is one of the 
mysteries of arbitration. 


The Doctrine of We lay it down as a fundamental principle, 
Self-Discipline wrought out of a deep experience, that a.:y con- 

cept of arbitration which does not have as its 
prime objective the development of self-discipline is doomed to 
failure. Any system that is infiltrated with a design for political 
power, or possesses the will to interfere in the voluntary rights 
of the contesting parties, or that takes pride piling up a record 
of cases, or delights in statistical prowess, is on the wrong track. 
The promise to arbitrate voluntarily entered into by the parties 
should have behind it a system that makes it easy for them to 
handle their own dispute by themselves. An arbitration system 
is only successful in the true meaning of its spirit when it shows 
a high percentage of voluntary withdrawals by the parties before 
the arbitral hearing is held. The best test of a system is a de- 
crease in awards and an increase in voluntary settlements with- 
out formal process. It is then that arbitration is really in action. 
It has then become the habit of self-discipline to be really self- 
regulative. 
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Science Twenty-two countries in the Western Hemisphere have 
or Chaos begun to think in terms of systems of arbitration. In 

establishing systems for their international commercial 
relations, they have committed themselves to a practice of arbi- 
tration. Out of chaos they have brought order, certainty and 
security. As a means of assuring the continuance of these sys- 
tems, they are putting into general use promises to arbitrate 
future disputes before they are certain that there will be any or 
when or where they will arise. These innovations mark the be- 
ginnings of a science of arbitration that may be destined to bring 
order out of the existing chaos. 

In this broad undertaking to substitute scientific organization 
for chaos, these twenty-two countries stand alone. This, despite 
a decade of demonstrated effectiveness. No country outside of 
the Western Hemisphere has freed arbitration from the incubus 
of the economic doctrines held by its sponsoring body, nor has 
enabled it to obtain the independence and impartiality hitherto 
hampered by membership requirements or advantages and thus 
to pursue a scientific course. 

Americans can blaze a trail, but for it to become a highway re- 
quires the cooperation of many peoples and governments. For 
this cooperation, Americans are earnestly asking. 


The Ever. The United States. The Labor-Management Arbitra- 
Changing tion Letter and the International Trade Arbitration 


Scene Bulletin are new monthly publications of the AAA. 
These are in addition to AAA Spotlights and Inter- 
American Highlights—also monthly publications. .... In AAA 


Tribunals, commercial cases for the first quarter passed the hun- 
dred mark, and labor cases increased by 100 per cent over the 
first quarter of 1946. .... In Missouri and Tennessee, modern 
arbitration laws have been introduced in their respective legisla- 
tures. .... The Bar Association of the City of New York put 
on a full arbitration proceeding before an audience of 204 law- 
ae The Eastern States Association Educational Con- 
ference (students) devoted an afternoon session to a discussion 
of arbitration... .. Yale University Law School starts an 
arbitration laboratory. 

International. International Chamber of Commerce opens a 
consultative office in New York City for work with Economic and 
Social Council, United Nations..... Commission on Interna- 
tional Commercial Arbitration is having March meeting to con- 
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tinue work of Conference at International Chamber of Commerce 
Headquarters in Paris. .... Cases and inquiries pending in the 
International Department of the AAA involve American firms 
doing business with parties in Great Britain, France, China, the 
Philippines, South Africa, British West Indies, Turkey, Portugal, 
Sweden, and India..... Philippine-American Trade Arbitra- 
tion Commission completes its organization. .... Dr. Shu-lun 
Pan, Chinese Vice Minister of Economic Affairs, issued official 
orders to the Chinese National Federation of Chambers of Com- 
merce and the National Federation of Industry to organize a 
Chinese Arbitration Board under Chinese-American Trade Arbi- 
tration Commission. .... AAA presented its views on arbitra- 
tion provisions of Draft Charter for an International Trade Or- 
ganization at hearing of Executive Committee on Economic For- 
eign Policy. .... Secretary Bevin: “If there is a dispute, let 
there be arbitration...” .... Arbitration goes into the 
Treaty of Conciliation between the United States and the Re- 
public of Philippines signed at Manila, on November 16, 1946. 
Inter-American. Brazil will remodel its arbitration law. .... 
Airways use arbitration clauses..... The Inter-American 
Council of Commerce & Production has placed arbitration on the 
agenda for its April meeting. .... Five Banks are distributing 
4,000 circulars containing Inter-American and International 
clauses to their clients. .... Connecticut Manufacturers Asso- 
ciation recommends clause to its 500 members. .... Commis- 
sion had 50 new cases filed and now has 92 cases on its calendar 
for processing..... National Exporters and Importers of 
Mexico puts on a campaign for the use of the Inter-American 
clause. .... New Orleans goes to work on Mid-Continent arbi- 
tration set-up in seven states in the Delta..... Purchase of 
Brazilian Rice Surpluses by U. 8S. contains arbitration provision. 
. . « « Second Western Hemisphere Conference is called for April 
—Credit and Finance to be the main topics. .... At First Con- 
ference of International Organizations, held at Lake Success, 
February 10th to 14th, Inter-American Commercial Arbitration 
Commission was represented..... Arbitration appears on 
agenda of Monthly Forum of National Council of American Im- 
porters on Contract Terms. .... Analysis of defective arbitra- 
tion clauses prepared by Inter-American Commercial Arbitration 
Commission and available on request. .... Business Relations 
Committee of Commission expanded to include twelve new mem- 
bers from trade associations. 
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The Voiceofp The AAA calendar shows considerable activity in 
Arbitration talks on arbitration: January 3rd, AAA Adminis- 

trative Vice President, Paul Fitzpatrick, at the inau- 
gural meeting of the Labor and Industry Section of Pennsyl- 
vania Bar Association, at Hershey, Pa..... January 5th, AAA 
President Swart at Lutheran Church of the Redeemer in Queens 
Village, before the congregations of 12 cooperating churches. 
. . . . January 7th, Charles J. Hays, AAA Milwaukee Regional 
Manager, before about 70 members of the International Trade 
Club of Wisconsin. ... . January 9th, State Department World 
Broadcast: “The Voice of the U.S.A.”; Paul Fitzpatrick and 
Lloyd Garrison, AAA Directors, at round table discussion on 
labor with emphasis on arbitration. ... . January 10th, Martin 
Domke, AAA International Vice President, on Settlement of 
Aviation Disputes, at New School of Social Research and January 
15th, on State Trading, with particular reference to commercial 
arbitration, at Columbia University Russian Institute. .... 
January 15th, J. Noble Braden, AAA Tribunals Vice President, 
before 150 members of the Baltimore Engineers Club, on Com- 
mercial Arbitration. .... January 15th, Joseph S. Murphy, 
Director of Panels of the AAA, conference with 20 Ministers of 
the Presbyterian Institute of Labor Relations, at AAA Head- 
quarters, and January 18th, address to 125 students of Wagner 
College at the Labor Temple, NYC. .... January 22nd, J. S. 
Cardinale, Executive Secretary of the Inter-American Commer- 
cial Arbitration Commission, talks on Inter-American Trade 
Arbitration at business meeting of the Association of Reptile 


Tanners and Distributors of America. .... January 27th, C. E. 
Olson, AAA Minneapolis Regional Manager, talk before Indus- 
trial Relations Association, University of Minnesota. ... . Jan- 


uary 28th, J. E. Camden, AAA Cleveland Regional Manager, be- 
fore Delta Sigma Pi Fraternity at Kent State University, Kent, 
0 ee January 30th, AAA President Swart at the Export- 
Import Association of Cleveland, Ohio, and on February 2nd, at 
the Industrial Engineering Round Table, J. E. Camden, Cleve- 
Paul Fitzpatrick of AAA, before the Personnel Ad- 
ministrators Association in Baltimore, Maryland. ... . Phanor 
J. Eder, Chairman of the Inter-American Commercial Arbitra- 
tion Commission’s Law Committee, gives lecture on Principles of 
Common Law, stressing the importance of commercial arbitra- 
ae February 27th, Paul Fitzpatrick at the N. Y. Na- 
tional Public Relations Association, Work Clinic, on Arbitration 
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of Labor Disputes. .... March 5th, John F. Sullivan, AAA 
Chicago Regional Manager, at Chicago, Southern Cook County 
Industrial Club. .... March 6th, Harrison H. Wheaton, AAA 


Director of International Arbitration, to the New York Credit 
Women’s Group, affiliated with New York Credit Men’s Associa- 
tion, on “Arbitration—An Instrument for Protection of Buyer 
and Seller.” . .. . March 27th, Martin Domke of AAA opened a 
course in the Institute of Asiatic Economics on “Obstacles and 
Remedies in American Trade with Asia” with a lecture on State 
Trading and its Effect on International Law and Commerce. . . . 
Arbitration in Human Relations was the topic of the first ses- 
sion of the Conference of The Eastern States Association for 
Professional Schools for Teachers, held in New York on March 
20, 1947. Wesley A. Sturges, Dean of School of Law, Yale Uni- 
versity, and Chairman of the Board of Directors, American Arbi- 
tration Association, delivered the principal address on “Arbitra- 
tion—A Basic Approach to Human Relations,” and the 
Association’s Administrative Vice-President, Paul Fitzpatrick, 
spoke on “Arbitration in International Relations,” and its Inter- 
national Vice-President, Martin Domke, on “Actual Problems of 
International Arbitration” ... April 1, 1947, Paul Fitzpatrick 
was the speaker on “Voluntary Arbitration of Labor Disputes,” 
at the Symposium on Labor Problems, held under the auspices 
of the Labor Law Committee of the Federal Bar Association of 
New York, New Jersey and Connecticut. 


The increase in foreign and domestic commer- 
cial arbitration in the first quarter of 1947 in 
the Tribunals of the AAA proves the worth 
of arbitration in an uncertain market. It is an 
especial boon in matters affecting the cancellation of contracts 
and in the adjustment of prices where speed is important to the 
release of goods and funds for future market operations. Whether 
or not the present uncertainty is warranted by the economic 
facts, arbitration is doing its full share in removing disputes 
from accelerating a psychology of uncertainty. Nor are these 
disputes confined to small amounts. Controversies involving a 
quarter of a million dollars range alongside of the $100.00 
claim and in between amounts. 


Arbitration Proves 
Its Worth in an Un- 
certain Market 


In its search for a universal principle that might 
offer more definite assurance of peace and security 
in the economic world only one thus far seems to 


World Peace 
and Security 
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offer any hope of permanency. This is the extension of promises 
to arbitrate future disputes to be incorporated in every kind of an 
agreement, communication, contract and arrangement by which 
peoples, as well as nations, order their lives. 

In the commercial world, where such promises are made, one 
of two things almost invariably happens. When a dispute arises, 
it goes to arbitration or the parties voluntarily settle their differ- 
ence within the framework of that promise and they abide by 
the decision. This written promise seems to be the one common 
instrument that commands respect and which peoples and nations 
are loath to dishonor. 

Such promises are not readily made or easily kept unless there 
is machinery available to help them make good their promises. 
And neither promises nor machinery is self-sufficient unless the 
spirit of arbitration is cultivated among the peoples of all nations 
and their self-regulation and self-interest create the public 
opinion necessary to direct their governments toward making 
such promises and abiding by them. A government that con- 
stantly hears about arbitration from class-rooms, homes, schools, 
offices, plants, churches, forums and other instrumentalities of 
democratic governments will be more responsive to its interna- 
tional application than where the people are ignorant of their 
own powers of self-regulation and individual responsibility. A 
fabric that holds in times of stress and strain is the promise to 
arbitrate a future dispute and the will of individuals behind 
it to strengthen compliance. 

In this hour, with disputes rising in all sections of the world, 
peoples and nations constantly face the question: Which shall 
it be, the will to conflict or the will to foresee and promise its 
amicable settlement and control? it is for individual peoples 
to determine and for nations to observe their directive. 
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THE PRESIDENT’S REPORT 





In presenting the Report for 1946, it will interest our Direc- 
tors and Members to have a cumulative statement on what may 
be called some of the outstanding fundamental and, therefore, 
permanent achievements of the Association. 





1. LAWS 


Inasmuch as the New York Arbitration Law of 1920 is the 
foundation upon which the Association was created, of first im- 
portance is the progress made in modern commercial arbitration 
law which now includes a Federal Arbitration Law and fifteen 
state laws. In these fifteen states, 66 per cent of American in- 
dustry, banking, trade and commerce are located. These fifteen 
states include most of the important ports through which the 
great bulk of imports and exports flow. They contain also most 
of the great rail and aviation terminals. 

State laws governing labor arbitration are in great confusion. 
There are scores of statutes—sometimes as many as seven in one 
state. Most of them are defective or actually hurtful to modern 
arbitration. In some of the states, such as Ohio and Michigan, 
which have enacted good general arbitration statutes, the provi- 
sions have been restricted to commercial cases and denied to 
labor cases. As a result, most labor arbitrations are processed 
under common law—with all of its archaic rules threatening the 
effectiveness of the arbitration agreement and the enforcement 
of the award. 

New York is a brilliant exception. We have, therefore, been 
happy to have made available to New York University Law 
School a scholarship for the preparation of a comparative study 
of practice and court decisions for the three years preceding and 
the seven years following the enactment of the amendment to the 
New York Arbitration Law with especial reference to its ap- 
plicability to labor disputes. The result of this study may help 
to persuade other states to follow the lead of New York and 
bring their arbitration statutes into conformity with present 
day needs in the field of labor. 
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2. MACHINERY 


_ The establishment of the arbitration machinery of the Associa- 
tion, including facilities and services and panels of arbitrators in 
1,515 communities in the United States, has taken arbitration to 
the people and made it accessible to large and small business men, 
the near and the remote, the rich and the poor. Any one today in 
any part of the United States can afford the cost of arbitration. 
In the twenty years, starting with the one city of New York, these 
facilities have been expanded to the number indicated. 


3. PANELS 


For service in these communities, the Association is now able 
to call upon a National Panel, locally distributed, of 10,821 men. 
This is a gradual and careful expansion from a New York Panel 
of about 400 members, in 1926, inherited from the Arbitration 
Society of America. That the best leadership, in 109 different 
categories of trade and commerce and in the professions, is en- 
rolled on this Panel, and that men experienced in labor relations 
constitute a considerable part of it, is not only an outstanding 
achievement of the Assdciation but offers an unexampled testi- 
monial to the public spirit of this group of Americans. 


4. LABOR AND MANAGEMENT 


The opening by the Association of its Voluntary Labor Arbi- 
tration Tribunal, in 1937, proved a blessing during the war and 
even more so since V-J Day. In a quiet, determined way, this 
Tribunal has settled thousands of grievances and disputes, thus 
averting many work stoppages and maintaining industrial peace 
and cooperation. The importance of this work has appeared most 
graphically in 1946. 

Labor disputes have been foremost in the public’s mind. The 
impact of strikes, which disrupted the distribution of food, fuel 
and other vital services, has focused attention from the President 
and Cabinet, from Congress and from state governments and the 
Legislatures, and from the general public. This deep concern 
has led to a widespread search for a quick and easily adminis- 
tered panacea. Labor courts are proposed; government seizure, 
under new legislative authority, is advocated by the authoritarian 
group. Compulsory arbitration is to the forefront in amateur 
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solutions that are designed to settle the turbulent state of read- 
justment with one stroke of the legislative pen. 

The Association—in one sense—is in the very center of this 
storm of contradictory opinion and advice. We are sometimes 
asked “Why don’t you people get in there and settle these strikes 
by arbitration?” 

As members, you, of course, fully recognize why we cannot 
dragoon the parties to a labor dispute into our Tribunals and 
mete out compulsory arbitration; also, why we cannot either 
properly or effectively project the Association into an acute 
situation without destroying the very quality of neutrality and 
impartiality upon which faith in the Association has been built. 

Also, we are sure that the members fully recognize what sig- 
nificant service is being quietly rendered—without necessarily 
making news worthy of newspaper headlines—because that faith 
has been justified and fostered in the minds of thousands of 
management and labor groups. 

The few notable battles that have been fought out on the picket 
lines and in the courts may—in fact, do—obscure the quiet and 
effective use of voluntary arbitration by over 75% of the 50,000 
unions in 14 leading industries. 

Our Labor Tribunal has been busy—extremely busy—with 
New York, for instance, registering 100% increase in cases in 
1946 over 1945. But even this is not the true measurement of 
the advance made during the year. The real yardstick is the 
acceptance in their contracts by management and labor of the 
machinery of arbitration—and then, through effective collective 
bargaining, avoiding the necessity of having to use it. 

During the past year, our clause appeared in hundreds of new 
contracts. It exerts its steady influence day after day without 
having to be invoked. And when disputes arise that cannot be 
settled directly, the parties appear, submit to the arbitration pro- 
ceeding, accept and execute the awards, and no reporter even 
hears about it. 

Here is the great principle of arbitration at work. Here, in the 
practical application of the devoted studies and work and educa- 
tional activities of the staff, is the fruit of the idea of arbitration 
bearing harvest. 

I am profoundly moved by the drama of this growth—unpub- 
licized and softspoken though it may seem to be. 
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For let us not blink, for one moment, at the deadly conse- 
quences of regimentation through the force of government. We 
have spent our blood, our treasure, our entire national effort to 
destroy it in Europe and Asia. If we invite it into the home of 
free enterprise to do what is, as free citizens of a Republic, our 
own labor-management job, regimentation will not rest content 
in that part of the house. 


5. COMMERCIAL 


A claim of a million and three-quarter dollars for royalties 
under a patent licensing agreement in the chemical industry; a 
half-million dollar claim under a licensing agreement on a 
patented toy; another. half-million dollar claim on a patented 
aluminum device for serving hot meals to factory workers; and 
a case involving black light, would appear to make 1946 note- 
worthy for the considerable use of arbitration in the patent 
licensing field. 

This year, the first of civilian production after the war, gave 
additional corroboration to the protection afforded by arbitration 
clauses in contracts. Although many commodities are still scarce, 
a number have already reached that point where buyers have 
become selective and deliveries are no longer gratefully accepted. 
This was noted particularly in the fall of the year and in the fur 
and textile industries. 

There was a 41% increase in the number of matters submitted 
to the Commercial Arbitration Tribunal in 1946, as compared to 
1945, most of the increases occurred in the last three months of 
the year. The Association was ready and prepared to meet any 
increase in the filing of cases and we again had the experience 
that the filing of a demand for arbitration under a future dispute 
clause resulted in the settlement of many of the disputes without 
the necessity of an award. 

As an illustration, a textile mill in the East filed a demand for 
arbitration against a Midwestern clothing manufacturer who had 
attempted to repudiate a contract for $90,000 of merchandise. 
The parties had been negotiating the matter for some time with- 
out result. The demand was filed. Within 3 weeks thereafter, 
arbitrators had been appointed and a date fixed for a hearing. 
The clothing manufacturer then asked for a postponement in 
order to resume negotiations for a settlement, and one week later, 
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the seller withdrew the matter from arbitration, as it had been 
settled satisfactorily. 

Despite the difficulties of foreign exchange and restrictive 
regulations by governments on foreign trade, there was a notable 
increase in such cases. Disputes involving Turkish tobacco, lamb- 
skins from South Africa, hareskins from the Argentine, caustic 
soda delivered in Mexico, machinery exported to England and ex- 
ported American woolen goods, were submitted to arbitration. 

In addition, of course, there were the usual disputes in the 
amusement industry—cases involving manuscripts of plays, mo- 
tion picture rights, radio contracts and actors and actresses. 

Also, during the year, with the extension of the Emergency 
Rent Law, there were disputes decided involving fair rental 
value as permitted by that Act. 

Perhaps the most unusual case that has ever been submitted to 
arbitration is one that is now in progress, filed at the end of 1946, 
in which eight companies in the United States, to whom had been 
allocated four million dollars by a foreign government in pay- 
ment of trade balances existing in that country, have agreed to 
submit to arbitration the question of whether four of their 
number are entitled to a larger proportion of that allocation of 
money than the foreign government allowed to them. This case 
will not only involve a hearing here, but the assembly of informa- 
tion and testimony from abroad. It is a tribute to American busi- 
ness that these eight companies have agreed to submit the matter 
to arbitration and are jointly cooperating in securing the in- 
formation from abroad that will be used by the arbitrators in 
making the necessary determination. 


6. CLAUSES 


Ranking high in achievements is the wide expansion in the 
use of the Association’s arbitration clauses in contracts. These 
are both labor and commercial clauses. From a few dozen clauses 
in 1926 known to us to name the Arbitration Society of America 
thousands of contracts now contain clauses that are building 
and maintaining a structure of national peace and cooperation 
throughout the United States. These clauses have become an 
indispensable part of our American free enterprise system which, 
through self-regulation, works by and within itself without any 
intervention by outside persons or agencies. 
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7. PRACTICE 


The establishment of facilities and services throughout the 
nation, the distribution of panels and the use of clauses has made 
possible what may now be called an American practice of arbi- 
tration. By this is meant the constant, systematic and orderly 
reference of disputes to arbitration by lawyers, trade associa- 
tions, large corporations, small business concerns and unions. In 
this practice, lawyers have taken a leading part. By casual refer- 
ences in 1926, about 35% of all cases were received from lawyers. 
In 1946, the percentage has risen to 80, and law offices in ever 
increasing numbers continue to recommend clauses and submit 
cases arising under them. 


8. MOTION PICTURE 


In 1940, by agreement between the Department of Justice of 
the United States and the five leading Motion Picture Distribu- 
tors, the Association was appointed by a United States District 
Court, under a Consent Decree, to establish and administer thirty- 
one arbitration tribunals to which disputes between exhibitors 
and producers might be referred. 

Through these thirty-one offices, with the consent of the De- 
partment of Justice and the Motion Picture Distributors, the 
Association was enabled to extend the knowledge and practice of 
arbitration throughout the country. These tribunals were thus 
made available not only for motion picture arbitration but for 
commercial and labor arbitration as well. 

The original agreement was for a term of three years but con- 
tinued for five years at which time the government renewed its 
suit, believing that the ownership and control of motion picture 
theatres by the same companies producing and distributing mo- 
tion pictures was a violation of the anti-trust laws. The case was 
tried and the Statutory Court refused the divorcement of the 
ownership of theatres, but directed changes in the methods of 
distributing pictures. It further directed the dissolution of the 
Consent Decree Arbitration System on the grounds that all 
parties in the new proceeding had not voluntarily agreed to its 
extension, and despite the fact that the five leading distributors, 
parties to the original Decree, desired its continuance. The Court, 
however, handed down a supplementary memorandum stating 
that “. . . these tribunals have dealt with trade disputes, par- 
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ticularly those as to clearances and runs, with rare efficiency, as 
both government counsel and counsel for other parties have con- 
ceded.” The Court went on to say as a final paragraph in its 
Opinion—“We strongly recommend that some such system be 
continued in order to avoid cumbersome and dilatory court liti- 
gation and to preserve the practical advantages of the tribunals 
created by the Consent Decree.” 

The new Decree has been suspended by the Court until March 
31st, pending an appeal to the United States Supreme Court. 
While it is, of course, impossible to forecast definitely at this 
writing the future of arbitration in the motion picture industry, 
there is widespread demand for the use of arbitration for the 
settlement of disputes which will arise under the new Decree and, 
therefore, it is expected that a system of arbitration will be 
established in line with the Court’s recommendation. 


9. EDUCATION 


The problem of education in arbitration has, of course, faced 
the Association from the day of its start. Progressively, down 
through the years, more and more of this challenge has been met 
as expanding income made possible the financing of the effort. 
A great deal remains to be done, dependent as always upon avail- 
ability of funds for this purpose. It is interesting, however, to 
note the expanding arc of the effort and the returns that come 
from it. 

Twenty years ago there was almost no literature of any kind 
on arbitration. The research, collection, organization, and writ- 
ing of the basic literature had yet to be done. Lawyers were ill- 
informed, businessmen were generally ignorant and the great 
public had little more than a vague idea that the name connoted 
a process of dispute settlement. 

Among the publications that comprise this literature may be 
noted the Year Book on Commercial Arbitration in the United 
States, Code of Arbitration Practice and Procedure, Arbitration 
in Action and Sturges’ outstanding Treatise on Commercial 
Arbitrations and Awards which brought court decisions up to 
date and included a summary of state arbitration laws. 

The Association has published quite a little and instigated the 
publishing of much more than appears under its imprimatur. 
There is a steady issue of pamphlets, both technical and popular. 
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There are special monthly bulletins dealing with labor, foreign 
trade generally, and Inter-American trade specifically. Others 
are projected for the near future. These are directed to indi- 
viduals in the legal profession, in business management, and 
unions. 

The Arbitration Journal—a quarterly begun in 1937—=still con- 
tinues to be the only periodical that is devoted solely to a discus- 
sion of arbitration in all of its fields of activity. 

The daily press, particularly during the last six or eight 
months, has devoted more and more space to arbitration, es- 
pecially in the labor field. General magazines also are commenc- 
ing to give it attention. Radio forums, university institutes, and 
the lecture circuit recognize the prime importance of arbitration 
in an atomic world. 

Perhaps the most significant educational development, how- 
ever, is the growing determination by educational authorities’ to 
incorporate the teaching of arbitration into the history, economic 
and social science courses to the end that the intellectual leaders 
of the coming generations will know and understand arbitration 
better. This movement was initiated in the New York State 
Teachers Colleges and has now extended to many States in the 
eastern part of the United States, and seems destined to spread 
throughout the country. The Association has participated in a 
number of institutes jointly sponsored with some of the universi- 
ties. Its directorate and its panel members are more and more 
frequently being called upon to speak before educational groups. 

The initiation of arbitration scholarships for research, and the 
studies resulting therefrom, are substantially advancing both the 
basis for educational work and the actual promotion of educa- 
tional effort. 

The challenge and the need, however, are almost infinite in 
size. The means for meeting them have been so limited in pro- 
portion to the opportunity that it must be realized that the As- 
sociation is really only now embarking upon the important second 
phase of its education program. This is the problem of making 
arbitration a matter of general understanding in the homes, the 
schools, the universities, the workshops, and business offices, in 
the labor unions, and among the great mass of those who work 
for others. 
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10. INTERNATIONAL 


In international trade relations, arbitration has made spec- 
tacular gains. Once unimportant in leadership in the field of 
international trade arbitration, Americans have now taken a 
prominent position. Hundreds of inter-American commercial 
disputes are settled by the Inter-American Commercial Arbitra- 
tion Commission which the Association helped to create and 
finance. The Canadian-American Commercial Arbitration Com- 
mission completes commercial arbitration facilities in the 
Western Hemisphere and has been used to settle both labor and 
commercial differences involving Canadian and American parties. 
Trade Arbitration Commissions, established with China and the 
Philippines, are bringing arbitrations to the United States. 
American foreign traders are so generally using arbitration 
clauses in their contracts that from many countries come disputes 
to be settled. Our office at Rockefeller Plaza is rapidly becoming, 
in reality, the home of foreign trade arbitration for Americans. 

Some of these arrangements have been briefly set forth in a 
publication called Foreign Trade Arbitration Facilities and Ser- 
vices of the American Arbitration Association. It describes exist- 
ing arrangements in which governments also have taken com- 
mendable leadership. 


11. ADMINISTRATION 


Perhaps not the least of the tangible achievements has been 
the kind of a central organization we have set up and the per- 
sonnel we have trained. From a borrowed room in 1926 and a 
staff of three members, the Association now has an administra- 
tive staff of more than 100, and occupies a floor of the Time and 
Life Building, with hearing-rooms and appropriate executive 
offices, not only for the Association, but for its various inter- 
national trade arbitration Commissions. 

In its administrative work, the Association has, through its 
practice, principles, policies and standards, hammered out what 
may be called an American type of arbitration that is becoming 
known and respected throughout the world. Its rules of pro- 
cedure embody these principles, standards and policies. The con- 
fidence accorded the Tribunals of the Association attest to the 
vision with which they have been established and to the faithful- 
ness with which these principles and standards are observed. 
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Roughly speaking, the activities of the Association fall into 
two groups: (1) The administration of arbitrations, and (2) 
educational and research activity. In the first group fall the in- 
numerable details of answering inquiries from prospective par- 
ties; furnishing them with the necessary papers and with the 
appropriate set of Rules; analyzing the disputes which are sub- 
mitted to the end that the best possible selection of arbitrators 
is offered; obtaining the consent of arbitrators to serve; setting 
dates for hearings and sending out the necessary notices to all 
concerned; having a representative of the Association attend at 
each hearing; following up on deadlines for submission of briefs 
or for the completion of the award; recording scope of dispute and 
jurisdiction of arbitrators; obtaining the signatures of the arbi- 
trators and sending the award out to the parties; and, last, but 
not least, collecting the fees due the Association and rendering 
an accounting to the parties for any moneys due them from 
deposits theretofore made to cover expenses. 

In the second—educational and research—group of activities 
may be included the preparation of The Arbitration Journal, 
bulletins and other publications and their distribution, both to a 
regular mailing list of subscribers and members and to such other 
quarters as may be selected for educational and development 
work; preparation of special articles or source material for ad- 
dresses; answering the large number of general questions con- 
cerning arbitration both by telephone and by correspondence; 
analysis of arbitration clauses filed with the Association; exami- 
nation of arbitration laws and cooperation with various local or 
state bodies for their improvement; attendance of various execu- 
tives at meetings as speakers, or as lecturers in various educa- 
tional institutions; cooperation with educational institutions in 
the development of teaching of arbitration; and planned mass 
mailings for the advancement of the use of arbitration clauses. 
These are just the high spots of the activities which keep the 
staff of the Association busy, in the literal sense of the word, day 
and night. 


12. FINANCE 


The aim of the Association from the start has been to become 
wholly self-supporting through membership dues, case fees and 
annual administrative retainers. In its initial years it, of course, 
had to depend upon the generosity of contributors for support 
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of the whole endeavor, while income-producing services were 
being built up. 

Today all of the administrative services have been developed 
to a basis of self-support and a modest reserve against the con- 
tingency of future fluctuations in income has been accumulated. 

From the viewpoint of its needs for research, education, pub- 
lications and experimentation, the Association has not yet ac- 
cumulated a surplus sufficient to finance these and is still de- 
pendent upon contributions and special gifts for its publications, 
studies, scholarships and what may be called the research and 
educational fields of arbitration. 


13. PUBLIC WELFARE 


The advancement of arbitration is, however, to be measured 
by another kind of yardstick—not that of gain and benefit only 
to signers of contracts and parties in dispute, but by its relation 
to public welfare and by its impact upon American social and 
economic concepts and institutions. We now set forth as briefly 
as possible some of these outstanding achievements. 

First, among these gains is to be reckoned the changing Amer- 
ican attitude toward controversy itself. For many generations, 
both contracting parties and the public have been somewhat in- 
different to its prevalence and cost. Being a new country, in 
which the stakes were high and the profits were great, industry 
shouldered with a shrug its burden of strikes and litigation, its 
contractual losses, its risks to friendship and markets, believing 
it could meet the situation with equanimity and its financial 
reserves. 

But, today, controversy is taken much more seriously—so seri- 
ously that contracting parties, whether in commerce or labor, 
foresee and provide against its contingency by putting arbitra- 
tion clauses in contracts. No longer is the theory held that if a 
contract provides for arbitration it will attract, or increase the 
number of, disputes. 

Controversy, previously ignored, is now the subject of in- 
quiry, analysis, discussion and planning, with a view to its pre- 
vention and control as well as its cure. This has come about 
partly through the educational work of the Association, partly 
through sharpening competition; and also through the awakened 
interest of the public. Disputes are no longer regarded as the 
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private concern of the individual involved, but as having a bear- 
ing upon public interest and welfare. 

Second. Concurrently with this changed attitude, there has 
come about a different view of arbitration. For many genera- 
tions, and until a relatively few years ago, arbitration was 
thought of as a court function, or peace-making machinery avail- 
able as the privilege of the few. The idea that it could become 
a way of life, a habit of thought, an instrumentality for common 
usage in the affairs of a people was far distant. The concept that 
it could become a national institution with an impact upon Amer- 
ican culture, morale and civilization had not yet dawned. 

But this is precisely what has come to pass. The spirit of arbi- 
tration is finding its way into homes, schools, churches, offices, 
plants and government bureaus. It is the subject of discussion 
and debate, of instruction and of research. It has been brought 
within reach of people in all corners of the United States and its 
ameliorative influence in individual life is everywhere apparent. 

One of the new concepts in the American advance of arbitra- 
tion is its capacity for disclosing the anti-social character of dis- 
putes and their waste to civilization. The publicity now accorded 
to the antisocial character of unsettled disputes is beginning to 
evaluate their damage in terms of cost and waste. There is a 
growing willingness to examine the possibility of their reduction 
through resort to arbitration. 

Third. A notable advance has been made in the more friendly 
attitude of governments toward arbitration. Hitherto, govern- 
ments have been reluctant to submit to arbitration matters in 
which they had a vital interest. A change was indicated when 
the American Republics, meeting in Conference in 1933, author- 
ized the establishment of a private Inter-American Commercial 
Arbitration agency. 

The war carried this cooperation still further. Governments 
could not afford disputes that endangered the production line of 
war materials or that hampered distribution or communications. 
So they not only participated in labor disputes as umpires, but in 
the commercial field it was significant that most of the foreign 
purchasing missions in the United States and many of the Federal 
corporations used the American Arbitration Association clause 
in their contracts for purchase and sale. 

Fourth. It is most encouraging to report that this attitude has 
continued in this postwar period and that in the advancement of 
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international trade arbitration, particularly the Departments of 
State and of Commerce, are carrying forward the principles and 
policy of arbitration. This is especially apparent in the recent 
China-United States Treaty of Friendship, Commerce and Navi- 
gation and in the inclusion of arbitration in the Charter for an 
International Trade Organization. 

In the field of international trade arbitration, the gains have 
been so significant as to encourage the belief that governments 
may well become the future great leaders in the advancement of 
voluntary arbitration as a way of inducing men and nations to 
live together peacefully and understandingly. 

Fifth. Not the least of the gains has been the great expansion 
of the knowledge of arbitration and its organization into a work- 
able literature. These gains are being made on many fronts. 
Labor arbitration is the subject of new exploration and publica- 
tions almost every day. In the field of commercial arbitration, 
this intensification is only slightly less evident. The public mind 
is alerted through forums, radio programs, articles, books, jour- 
nals, debates and investigations so that what was but little under- 
stood and remote from daily living a few generations ago, is now 
becoming a household word, an economic passport and of im- 
mediate public interest to the people. That this trend is increas- 
ing may be illustrated by the broadcasts on arbitration in the 
United States by our State Department to the people of other 
countries. 


14. INTERNATIONAL PEACE AND SECURITY 


In between the two world wars, there was created the belief 
that a road to world peace lay through world trade. That belief 
has been held steadily in action even during the second World 
War. For American business men and commercial organizations, 
through their international trade contracts and their investments 
abroad, the establishment of industrial plants and other activities 
have been steadily forging what may in foreign countries well 
prove to be a solid economic foundation for the maintenance of 
future peace and security. For in proportion as disputes in 
private and public trading can be promptly, amicably and finally 
settled or adjusted, they are removed as fomenters of suspicion, 
hatred and distrust, and avoid the road to international in- 
security and war. 
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The furthest advance made in this direction has already been 
noted in the establishment of arbitration systems and bases that 
make possible the prompt arbitration of international economic 
disputes. This endeavor has received marked encouragement 
from the Chinese and American Governments in their recently 
concluded Treaty of Friendship, Commerce and Navigation, 
wherein not only do the states bind themselves to arbitrate dis- 
putes but they encourage arbitration, among their nations, trad- 
ing together, in the following significant provision: 

“In the case of any controversy susceptible of settlement by arbitra- 
tion, which involves nationals, corporations or associations of both 
High Contracting Parties and is covered by a written agreement for 
arbitration, such agreement shall be accorded full faith and credit 
by the courts within the territories of each High Contracting Party, 
and the award or decision of the arbitrators shall be accorded full faith 
and credit by the courts within the territories of the High Contracting 
Party in which it was rendered, provided the arbitration proceedings 


were conducted in good faith and in conformity with the agreement 
for arbitration.” 





15. PHILOSOPHY 


It is perhaps premature to claim that a new philosophy with 
respect to economic disputes has been fully accepted in America; 
but there are definite indications that it is in the process of 
crystallization. 

For example: The old concept of arbitration was the reference 
of an existing dispute after it had escaped the control of the 
parties to an impartial person for settlement; the new idea is to 
anticipate its arrival and erect safeguards against its continuance 
as a menace to business peace and security. The old concept was 
the settlement of a dispute by outside persons; the new is to en- 
courage parties to settle their own disputes by advance commit- 
ment to its principle. The old concept was concerned with case 
records; the new is interested in ways of preventing disputes 
from becoming case records. The old concept was to leave pro- 
cedural loopholes for upsetting the award; the new is to plug up 
the loopholes during the proceeding and to keep arbitrations 
themselves from ending up as a subject of litigation. The old 
concept was to appoint arbitrators and let them blunder along 
under improvised procedures that differed with each arbitration; 
the new is to provide them with a framework of rules that affords 
a known and tried lawful procedure. The old concept was to 
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burden parties with the unfamiliar details of arranging an arbi- 
tration ; the new is to relieve them of such detail. The old concept 
was to let the parties make mistakes and imperil their award; the 
new is to prevent these mistakes and save the award. The old 
concept was a belated endeavor to bring to arbitration the dispute 
after it arose; the new is to foresee the contingency and to pro- 
vide, in advance, procedures looking toward amicable or at least 
orderly settlement. 

Hitherto, arbitration has been viewed largely from the stand- 
point of its benefit to the parties directly involved; now it is seen 
to be of vital interest to public welfare. Once a commercial dis- 
pute was only an incident of cost to commerce; now it is reck- 
oned an economic hazard of importance. Not so long ago, arbi- 
tration was generally limited to specific trades and small claims; 
today it has a universal significance. Systematic education in 
arbitration as a function of the settlement of disputes was once 
unorganized; now it is accepted as an essential to future eco- 
nomic welfare. In the beginning, trade groups favored the prac- 
tice of arbitration in isolation from the judicial system; now 
what is sought is the delimitation of the rights of parties and the 
powers of judges, with a nicety that integrates the two into a 
lawful system of private arbitration for all groups and, gen- 
erally, for public welfare. Today, increasingly, prevention is be- 
ing substituted for cure; foresight for hindsight; planned refer- 
ences for casual submissions; and science for historic disorder. 


16. DECLARATION OF PRINCIPLES 


There is far-reaching importance in the crystallization of 
American practice, thinking, action and research into what may 
be called a Declaration of American Arbitration Principles. To 
these principles adhere thousands of Panel members, represent- 
ing a great cross-section of American commercial, labor and edu- 
cational activity, the many members and supporters of the As- 
sociation and the thousands of clause-users and trade groups 
affiliated with the Association. They speak authoritatively for 
America by publicly adhering to what may be called a Declara- 
tion of American Arbitration Principles. These may be briefly 
stated as follows: 

1. Voluntary arbitration, fully exercised upon the initiative of 
individuals or states, advances public welfare and the safety, 
happiness and tranquillity of all people. 
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2. Voluntary arbitration is a part of the democratic process in 
America by which people govern themselves, through free enter- 
prise, freedom of contract and self-regulation. It is, therefore, a 
fundamental part of the American way of life and should be 
preserved as such. 

3. Arbitration, being an instrumentality for the administra- 
tion of justice, as well as for the advancement of understanding, 
confidence and cooperation among nations and among their 
peoples, should be impartial, non-profit-making and non-partisan 
in all of its concepts and manifestations. 

4. As the welfare of the United States is inseparable from that 
of the world, the advancement of international peace and security 
through arbitration as a part of trade and public relations and 
through international institutions, contracts, conventions, trea- 
ties and other arrangements entered into by individuals or states, 
is a major responsibility of Americans and is in their own self- 
interest. 

5. For the effective exercise of international commercial arbi- 
tration, there should be created in each country a national or- 
ganization and an established practice of arbitration in domestic 
affairs, which can participate with like groups throughout the 
world in establishing universal or integrated arbitration facilities 
and services. 

6. As the general purpose of arbitration is to advance good- 
will, good faith, confidence and cooperation through the estab- 
lishment of a belief in and a practice of arbitration and to 
counter-balance the destruction let loose through conflict and war, 
its scientific organization is indispensable if it is to have adequate 
power to combat organized force or to discourage the use of force. 

7. As the particular purpose of arbitration is to afford parties 
to a dispute the means by which they may voluntarily settle their 
differences through their own efforts, or by calling to their aid 
such persons or procedures as they may agree upon, the neces- 
sary facilities, services and machinery must be made readily 
available to them for this purpose. 

8. Voluntary commercial arbitration is based upon contract 
and should be subject to that degree of official control and legis- 
lative directive which is generally applicable to the observance of 
contract and to the protection of procedures for its execution 
from fraud, bias and misconduct. 
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9. Industrial arbitration, being the subject of agreement or 
contract between labor and management, is imbedded in the free 
enterprise system of America. It should be the final recourse 
when other grievance procedures have failed. It is and should be 
subject to the same basic principles as are other arbitrations. 

10. Research, education, teaching, experimentation and prac- 
tice to increase the knowledge of arbitration create the sound 
public opinion and participation necessary for its intelligent use, 
and are to be generally encouraged. 

11. To anticipate future controversy and provide for its settle- 
ment within the terms of a contract is the most effective means 
for controlling economic controversy. 


17. TRIBUTE TO MEMBERS 


The Association is a membership corporation, of a scientific 
and educational character and has for its objective the advance- 
ment of the knowledge and use of arbitration. It depends upon 
its members for its main support and for the general realization 
of its objectives. Its members and contributors have made pos- 
sible the progress already recorded. Special credit is due to those 
who year after year, from the beginning of the organization, 
have so faithfully carried forward the development of its 
program. 

Many members have an unbroken record of support since the 
inception of the organization, in 1926, and some even longer than 
that, having been among the first supporters of the Arbitration 
Society of America, organized in 1922, a quarter of a century 
ago. We are proud of this evidence of faith in the Association and 
we mean to do all in our power to continue to deserve it. We 
know the Directors share with us the high appreciation of this 
support and service. 

To many of these members, the Association is also indebted 
for the opportunity to render specific service in arbitrations. 
These have offered a challenge to the Association to be alert upon 
all phases of controversy that might endanger trade or affect 
adversely public welfare. 

We would indeed be remiss did we not close this Report with 
a renewed tribute to our Panel of Arbitrators. These men, when 
called upon by the parties at any time or place in the United 
States, have responded promptly and willingly to the call for ser- 
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vice, often at inconvenience to themselves and at a sacrifice of 
their other obligations. Through their voluntary service, they 
have made a very real contribution to public welfare. They con- 
stitute today a unique body of men devoted to bringing com- 
mercial and industrial peace to America and to the advancement 
of arbitration generally and in their own localities and callings. 
They also, through their voluntary service, have supported the 
Association and have helped in large measure to build its repu- 
tation for competence and integrity. 
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ELIHU ROOT AND INTERNATIONAL ARBITRATION 
DONALD MARQUAND DOZER * 


The important contribution which Elihu Root made to the 
cause of international arbitration as Secretary of State in Theo- 
dore Roosevelt’s administration can profitably be recalled in this 
post-war era. 

It is not generally realized that before the outbreak of World 
War II, the United States had bilateral arbitration treaties with 
thirty-three other countries and that some of them still remain 
in force. Several of these treaties were negotiated by Root. They 
formed a basic part of the peace system of the United States for 
many years and were resorted to on several occasions to settle 
serious international difficulties. 

The establishment of the Permanent Court of Arbitration by 
the First Hague Conference in 1899 gave an impetus to the settle- 
ment of international controversies by this method and led to 
the negotiation of many treaties of arbitration in the following 
years. Root’s predecessor as Secretary of State, John Hay, drew 
up and signed ten of these treaties for the United States and 
sent them to the Senate between November 1904 and January 
1905. By these treaties the contracting parties agreed in Article 
I that 


Differences which may arise of a legal nature, or relating to the inter- 
pretation of Treaties existing between the two Contracting Parties, and 
which it may not have been possible to settle by diplomacy, shall be re- 
ferred to the Permanent Court of Arbitration, established at The Hague 
by the Convention of the 29th July, 1899, provided, nevertheless, that 
they do not affect the vital interests, the independence, or the honor 
of the two Contracting States, and do not concern the interests of 
third Parties. 


In Article II they provided that 


In each individual case the High Contracting Parties, before appealing 
to the Permanent Court of Arbitration, shall conclude a special Agree- 
ment defining clearly the matter in dispute and the scope of the powers 
of the Arbitrators, and fixing the periods for the formation of the Arbi- 
tral Tribunal and the several stages of the procedure. 





* Division of Research for American Republics, Department of State 
(which the author joined after this article was written). 
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The conventions were to remain in force for a period of five 
years, dating from the day of the exchange of ratifications.* 

The second article of these conventions encountered difficulties 
in the Senate. When the members of the Foreign Relations Com- 
mittee took them under consideration, they questioned the pur- 
pose and intent of this clause. Was the special agreement or 
compromis to be ratified by the Senate, or was it to be concluded 
merely as an executive agreement? They unanimously felt that 
these preliminary agreements ought to be submitted to the Senate 
—ought, in short, to be treaties themselves. In an effort to clear 
up the ambiguity of the arbitration treaties in this respect, 
Senator Shelby M. Cullom of Illinois, who was chairman of the 
Foreign Relations Committee, undertook to ascertain the views 
of President Roosevelt and Secretary Hay. He asked both of 
them if it was their purpose to submit the preliminary agree- 
ments to the Senate, and both of them replied that it was not. 
Indeed, they considered it a special merit of the treaties that they 
did not require the approval of the Senate for the compromis, 
explaining that one of their purposes in negotiating them was to 
enable the executive to submit disputes to arbitration without 
consulting the Senate.* Senator Foraker of Ohio, another mem- 
ber of the Foreign Relations Committee, received the same an- 
swer from the President when he called upon him to inquire 
about the second clause in the arbitration treaties. The President 
frankly declared that it was his purpose to exclude the Senate 
from participation in the preliminary agreement. When the 
Senator tried to argue about it, he found that Roosevelt was 
“disposed to insist very strenuously that the Senate should ratify 
the treaty in the form in which it was negotiated.” * 

Nevertheless, when the Foreign Relations Committee finally 
reported the treaties to the Senate, it followed its own judgment 
rather than the judgment of Roosevelt and Hay. It amended 


1 The above text is quoted from the convention with Great Britain, dated 
December 12, 1904. The other conventions were concluded in almost identical 
language with Portugal, France, Switzerland, Germany, Italy, Spain, Aus- 
tria-Hungary, Mexico, Sweden and Norway. Regular Confidential Printed 
Documents, 58 Cong., 3 Sess., Executive G-K, N-P, R-S in office of Chief 
Clerk of the Senate. The author of “Arbitration and the United States” in 
World Peace Foundation Pamphlets, vol. IX, 1926, nos. 6-7, erroneously in- 
cludes an arbitration convention with Japan in this group. 

2Shelby M. Cullom, Fifty Years of Public Service, Chicago, 1911, pp. 
396-399. 

8 Joseph Benson Foraker, Notes of a Busy Life, Cincinnati, 1916, vol. II, 
p. 427. 
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them to make the compromis a “treaty” and not merely a “special 
agreement.” By using that explicit word, the Committee in- 
tended to make sure that each agreement concluded under the 
arbitration pacts would be submitted to the Senate, for the Con- 
stitution requires the advice and consent of the Senate for the 
ratification of “treaties.” 

This amendment quite naturally appealed to Senators. They 
were already irked by Roosevelt’s aggressive, single-handed 
action in the second Venezuelan incident, in the Panama revolu- 
tion, in the Northern Securities case, and in the anthracite coal 
strike. Moreover, while the arbitration treaties were before the 
Senate, they first learned from the newspapers that the Presi- 
dent, without consulting them, had concluded a protocol with the 
Dominican Republic which entrusted the United States with fis- 
cal control over that country. They were aroused by this new 
threat of executive domination, and Senator Teller of Colorado 
immediately introduced in the Senate on January 25, 1905, a 
resolution 

That it is the duty of the Senate of the United States to adhere to, sup- 
port, and firmly maintain its right of participation in every agreement, 
treaty, or convention entered into with any foreign power that has the 
effect of law under the Constitution of the United States; and every 
such agreement that is not submitted to the Senate for its advice and 
consent, or that is not ratified by a vote of two-thirds of the Senators 
present and constituting a quorum of the Senate, is not obligatory as 
the supreme law upon the Government, the States, or the people of the 
United States. 

This resolution, which was merely a prolix reaffirmation of the 
treaty clause in the Constitution, undoubtedly referred both to 
the Dominican protocol and to the arbitration treaties then pend- 
ing in the Senate. It was intended to serve notice upon the Presi- 
dent that the Senate would insist upon giving its advice and con- 
sent to diplomatic agreements and that it was not disposed to 
surrender any more authority to the executive. Though the reso- 
lution was not discussed in open session but, in accordance with 
Senator Teller’s wishes, was merely ordered to be printed and 
laid on the table, it unmistakably expressed the views of many 
Senators. 

Roosevelt did not conceal his disapproval of the Committee’s 
amendment of the arbitration treaties. As early as January 6, 
1905, when it appeared likely that the Senate would insist upon 


* Congressional Record, 58 Cong. 3 Sess., p. 1330. 
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being consulted before the special arbitration agreements were 
entered into, the President wrote to his friend Senator Henry 
Cabot Lodge: 


I think that this amendment makes the treaties shams... The 
amendment, in effect, is to make any one of these so-called arbitration 
treaties solemnly enact that there shall be another arbitration treaty 
whenever the two governments decide that there shall be one. Of course, 
it is mere nonsense to have a treaty which does nothing but say, what 
there is no power of enforcing, that whenever we choose there shall 
be another arbitration treaty. We could have these further special 
arbitration treaties in special cases whenever desired just exactly as 
well if there were no general arbitration treaty at all . . . We must be 
relegated to making arbitration treaties on each separate subject that 
comes up; and if this is the fact, then a general arbitration treaty is 
nonsense and ought not to be gone into. 

My present feeling is that I should like to have a clear-cut issue 
as to whether we are or are not to take this very short but real step 
toward settling international difficulties by arbitration, and that if we 
are not to take it I should prefer to withdraw the treaties and simply 
say that the temper of the Senate is hostile to arbitration.5 


The President expressed similar views in a letter to Senator 
Cullom a month later. If the Senate accepted the Committee’s 
recommendation, he warned, and amended the treaties in such a 
way as to make the compromis subject to its approval, he would 
not “secure a ratification by the other contracting power or 
powers, of the amended treaty..... As amended,” he 
continued, 


we would have a treaty of arbitration which in effect will do nothing 
but recite that this Government will when it deems it wise hereafter 
enter into treaties of arbitration. Inasmuch as we, of course, now have 
the power to enter into any treaties of arbitration, and inasmuch as 
to pass these amended treaties does not in the smallest degree facilitate 
settlements by arbitration, to make them would in no way further the 
cause of international peace ... Indeed, as compared with what has 
already been provided in The Hague arbitration treaty, they probably 
represent not a step forward but a slight step backward, as regards the 
question of international arbitration. As such I do not think they should 
receive the sanction of this Government.® 


According to Senator Cullom this letter was read to the Sen- 
ate.’ Nevertheless that body disregarded the expressed wishes 


5 Selections from the Correspondence of Theodore Roosevelt and Henry 
Cabot Lodge, 1884-1918, New York, 1925, vol. II, pp. 111-112. 

® The letter is dated February 10, 1905, and is printed in Cullom, op. cit., 
pp. 400-401. 

7 If this is true it must have been read in executive session, for there is no 
mention of it in the Congressional Record. 
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of the President and amended the first of the arbitration treaties, 
the treaty with France, in accordance with the Committee’s rec- 
ommendation, in executive session on February 11 by a vote of 
fifty to nine.t Two days later, Secretary Hay officially stated 
that since the President considered the amended treaties as a 
step backward in the cause of general arbitration, he would not 
“present them in this altered form to the countries with which we 
have been in negotiation.” ® 

Both Roosevelt and Hay were bitterly discouraged by the 
action of the Senate and charged it with hindering the cause of 
international arbitration. Friends of the peace movement every- 
where were likewise dismayed and accused the Senate of blocking 
the cause of world peace by a petty insistence upon technicalities. 
The treaties were lost, however, not because Senators had a 
penchant for quibbling or because they opposed arbitration of in- 
ternational disputes, but because they quite understandably re- 
sented Roosevelt’s imputation that he alone desired world peace 
and knew when a controversy could properly be arbitrated. The 
record of Roosevelt’s administration shows that he was generally 
more inclined to take belligerent action than was the Senate. 
Moreover, in John Hay he had a Secretary of State who could 
neither restrain the President’s almost megalomaniac impulses 
nor maintain good relations with the Senate. 

For these reasons, the movement for general treaties of arbi- 
tration was seemingly stalemated when Elihu Root became Secre- 
tary of State in July, 1905. With his customary breadth of 
understanding, he realized that the real difference of opinion 
which had defeated Hay’s treaties had been of a minor sort and 
that both factions sincerely desired to promote world peace. 

foreover, his previous experience as a New York lawyer and as 
Secretary of War under both McKinley and Roosevelt, gave him a 
familiarity with political techniques which stood him in good 
stead when he undertook to reconcile the differences between the 
President and the Senate in the interest of the general arbitra- 
tion treaties. 

In 1908, Root reopened the question, and, fully recognizing 
the right of the Senate to give its consent to the compromis, con- 
cluded a new series of arbitration treaties with twenty-five for- 
eign nations. Like the earlier treaties negotiated by Secretary 


8 Reported in Congressional Record, 58 Cong., 3 Sess., p. 2477. 
® Joseph B. Bishop, Theodore Roosevelt and His Time, New York, 1920, 
vol. I, p. 436. 
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Hay, they provided for the submission to arbitration of all dif- 
ferences of a legal nature or relating to the interpretation of 
treaties, provided “that they do not affect the vital interests, the 
independence, or the honor of the two contracting States, and do 
not concern the interests of third Parties.” These new treaties, 
however, assured the Senate that its advice and consent would 
be taken before the special agreements were drawn up. Article 
II of the treaty with Mexico, for example, signed on March 24, 
1908, stated: 


It is understood that such special agreements shall be made by the 
Presidents of both contracting countries by and with the advice and 
consent of their respective Senates. 


The second article of all the treaties contained a similar pro- 
vision. 

Secretary Root found that the guarantee contained in this 
second article gave complete satisfaction to the Senate.*° He, per- 
sonally, went before the Senate Committee on Foreign Relations 
to urge the ratification of the treaties. As he himself later ex- 
plained to the Executive Council of the American Society of In- 
ternational Law on April 17, 1919: 


I found very little difficulty in the Senate. You will remember I took 
up Mr. Hay’s treaties, which were based upon the treaty between 
France and England, for the arbitration of all questions of interna- 
tional law arising from the interpretation of treaties (excepting na- 
tional honor and vital interests). I found practically no difficulty in the 
Senate about that. They were quite willing to do that. The only reason 
why Mr. Hay’s series of treaties failed was that the Senate did not 
want to be ousted of its part of the treaty-making power. There still 
remained an important treaty-making function, and the Senate was not 
willing to be ousted of that. Mr. Hay did not want any of their inter- 
ference, and that is where the treaties stopped. I brushed that aside 
and left the Senate to continue to discharge its functions as a part of 
the treaty-making power, and the Senators were perfectly willing to 
agree to arbitrate those things.1* 


The Senate consented to the ratification of Root’s first arbitra- 
tion treaty, the treaty with France, on February 19, 1908, and 
within the next year and a half it gave its approval to all the 
others. With Root’s support, the treaties now met with no presi- 
dential opposition. Roosevelt issued no threat that he would 


10 James Brown Scott, “Elihu Root, Secretary of State, July 7, 1905, to 
January 27, 1909,” The American Secretaries of State and Their Diplomacy, 
Samuel F. Bemis, ed., New York, 1929, vol. IX, pp. 244-246. 

11 American Society of International Law, Proceedings, 1918-1919, pp. 
54-55. 
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withhold ratification nor any executive pronunciamiento that the 
treaties represented a backward step. Root’s own deep conviction 
that these treaties, even when phrased in accordance with the 
Senate’s requirements, represented an advance in the cause of 
international peace, was an undoubted factor in overcoming 
Roosevelt’s hostility. Eventually twenty-two of the treaties went 
into force, with the following countries: Austria-Hungary, 
Brazil, China, Costa Rica, Denmark, Ecuador, France, Great 
Britain, Haiti, Italy, Japan, Mexico, the Netherlands, Norway, 
Paraguay, Peru, Portugal, Salvador, Spain, Sweden, Switzerland, 
and Uruguay.” 

Root’s conviction as to the value of these treaties was borne out 
by subsequent events, particularly in the settlement of Anglo- 
American difficulties.** Within less than a year, the United States 
and Great Britain, in pursuance of Root’s general treaty of arbi- 
tration, concluded a special agreement submitting to arbitration 
questions relating to the use of the North Atlantic Coast Fish- 
eries which had embittered relations between the two nations 
on frequent occasions ever since the War of 1812. The Senate 
gave its advice and consent to this special agreement in executive 
session on February 18, 1909, and the case was accordingly re- 
ferred to a Tribunal of Arbitration chosen from the general list 
of members of the Permanent Court at The Hague. Root him- 
self later, while a Senator from New York, participated directly 
as one of the counsel for the United States in the arbitration of 
this troublesome dispute. The award of the Tribunal, announced 
on September 7, 1910, was a notable landmark in the history of 
arbitration and in the growing rapprochement between the 
United States and Great Britain.‘ 

So praiseworthy and successful was the settlement of this long- 
standing Anglo-American fishing controversy, that when Root’s 
general treaties of arbitration expired at the end of five years, 
thirteen of them were renewed. When these thirteen expired, 
eight of them were extended a second time in 1918-1920, six of 
them a third time in 1923-1924, and one of them, the treaty with 
the Netherlands, was extended a fourth time to continue in force 


12 For reasons which did not concern the Senate the arbitration treaties 
with Argentina, Bolivia, and Chile were never proclaimed and put in force. 

18 For a contrary opinion as to the value of the treaties, see W. Stull Holt, 
Treaties Defeated by the Senate, Baltimore, 1933, pp. 211-212; and Philip 
C. Jessup, Elihu Root, New York, 1938, vol. II, pp. 79-81. 

14Senate Document No. 870, 61 Cong., 3 Sess., North Atlantic Coast 
Fisheries, 12 vols. See also Jessup, Root, cit. sup., vol. II, pp. 83-99. 
2 
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until 1930. Under these renewed treaties, the United States 
arranged, through special agreements ratified by the Senate in 
each case, to arbitrate disputes with both Norway and the 
Netherlands. A special agreement with Norway, signed on June 
30, 1921, in pursuance of the arbitration treaty which Root had 
concluded, submitted to arbitration certain claims of Norwegian 
subjects arising out of war-time requisitions by the United States 
Shipping Board Emergency Fleet Corporation. The decision of 
the arbitral tribunal, rendered on October 13, 1922, upheld Nor- 
way’s claims to the amount of $11,995,000, which the United 
States paid in order to give, as Secretary of State Hughes stated, 
“tangible proof of its desire to respect arbitral awards.” ** The 
arbitration with the Netherlands, which was likewise undertaken 
in pursuance of Root’s general arbitration treaty, was arranged 
by a special agreement of January 23, 1925. It involved the 
ownership of the Island of Palmas, or Miangas, in the Philippine 
group which was claimed by both the United States and the 
Netherlands. In this case the sole arbitrator, after hearing all the 
arguments on both sides, decided in his award of April 4, 1928, 
that the island “forms in its entirety a part of Netherlands ter- 
ritory.’’?* 

Some of Root’s treaties were finally superseded by a new series 
of arbitration pacts, negotiated in 1928-1930, for the expressed 
purpose of “enlarging the scope and obligations” of the earlier 
arbitration treaties. These new treaties thus recognized the 
soundness and validity of the peace procedures which Root had 
incorporated in treaty law twenty years earlier. As a significant 
tribute to Root’s practical statesmanship, they retained the pro- 
vision of the earlier treaties that the special agreements con- 
cluded under them must be submitted to the Senate for its advice 
and consent, thus reaffirming the historic role of the Senate in the 
ratification of treaties and the necessity for close cooperation be- 
tween the President and the Senate. 


15 Foreign Relations of the United States, 1921, vol. II, pp. 571-599, and 
Foreign Relations of the United States, 1923, vol. II, pp. 617-629. 

16 The Island of Palmas Arbitration before the Permanent Court of 
Arbitration at The Hugue ... Washington, Government Printing Office, 
1925; Arbitral Award Rendered in Conformity with the Special Agreement 
Concluded on January 23, 1925, between the United States of America and 
the Netherlands Relating to the Arbitration of Differences Respecting Sover- 
eignty Over the Island of Palmas (or Miangas), International Bureau of the 
Permanent Court of Arbitration, [The Hague, 1928]. See also American 
Journal of International Law, vol 22 (1928), p. 867. 
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NEWS AND NOTES 


Peace Treaties with Axis Satellite Countries. The Treaties of 
Peace with Italy, Roumania, Bulgaria, Hungary and Finland 
which were signed at Paris, on February 10, 1947, provide a 
mechanism for dealing with controversies concerning the inter- 
pretation and execution of the Treaties which are not settled by 
diplomatic negotiations. Article 87 of the Treaty with Italy pro- 
vides that such controversies shall be submitted to the Ambassa- 
dors of the United States, Great Britain, The Soviet Union and 
France, if such dispute has not been resolved by them within a 
period of two months. Such dispute shall, “unless the parties to 
the dispute mutually agree upon another means of settlement, 
be referred at the request of either party to a Commission com- 
posed of one representative of each party and a third member 
selected by mutual agreement of the two parties from nationals 
of a third country. Should the two parties fail to agree within a 
period of one month upon the appointment of a third member, 
the Secretary-General of the United Nations may be requested 
by either party to make the appointment.” It is further provided 
that the decision of the majority of the members of the Commis- 
sion “shall be accepted by the parties as definite and binding.” 
Similar provisions are contained in art. 40 of the Treaty with 
Hungary, art. 36 with Bulgaria, art. 38 with Roumania, and in 
art. 35 of the Treaty with Finland (to which latter Treaty the 
United States is not a party). The Treaty with Italy contains the 
further provision (art. 83) whereby any disputes regarding the 
restitution by Italy of property of nationals of the United Na- 
tions (art. 75 and 78) and disputes arising under the Annexes 
XIV-XVII Part B of the Treaty (economic and financial pro- 
visions relating to ceded territories, special provisions relating 
to industrial property and insurance, contracts, prescription and 
negotiable instruments, and the review of Italian judgments) 
shall be referred to a Conciliation Commission consisting of one 
representative of the Government of the United Nations con- 
cerned and one representative of the Government of Italy. If 
within three months no agreement has been reached within the 
Conciliation Commission, a third member may be selected by 
mutual agreement of the two governments from nationals of a 
third country and in case no agreement has been reached within 
two months the Four Ambassadors in Rome shall appoint the 
third member of the Commission. If they are unable to agree 
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within a period of one month upon the appointment of the third 
member, the Secretary-General of the United Nations may be 
requested by either party to make the appointment. Each Con- 
ciliation Commission shall determine its own procedure “adopt- 
ing rules conforming to justice and equity” (art. 83,3). Similar 
provisions are embodied in art. 35 of the Treaty with Hungary, 
art. 32 with Roumania, art. 31 with Bulgaria, and art. 31 with 
Finland. 

The principle of arbitration has, moreover, been adopted in 
a specific provision of the Peace Treaty with Roumania. Its art. 
33 provides that disputes which “may arise in connection with 
the prices paid by the Roumanian Government for goods de- 
livered by this Government on account of reparation and ac- 
quired from nationals of an Allied or Associated power or com- 
panies owned by them,” shall be settled by diplomatic negotiation. 
Should these negotiations not result in a solution within two 
months, the dispute shall be referred to the Heads of the Diplo- 
matic Missions in Bucharest, of the Soviet Union, Great Britain 
and the United States of America for settlement. “In case the 
Heads of Mission fail to reach agreement within two months, 
either party may request the Secretary-General of the United 
Nations to appoint an arbitrator whose decision shall be binding 
on the parties to the dispute.” 


United States-Polish Agreement on Compensation Claims. A 
procedure of compensation to United States’ owners of enter- 
prises, taken over under the Polish Industries Nationalization 
Act of January 3, 1946, has recently been agreed upon between 
the Governments of the two countries (Dept. of State Bull. vol. 
XVI (1947) p. 28). Under the terms of this Agreement, a Polish- 
American Mixed Commission, consisting equally of representa- 
tives of the two Governments, will formulate standards in terms 
of which, pursuant to the provisions of the Polish Nationalization 
Act, the properties are to be evaluated; provision is further made 
for the review of such standards. It was further agreed that 
should the awards to American claimants be found unsatisfac- 
tory, the two Governments would undertake to settle the differ- 
ences in a spirit of mutual understanding and that if such under- 
standing were not obtainable within a reasonable time, the dif- 
ferences would be referred to an umpire to be designated by the 
two Governments or, failing agreement, by the Secretary-General 
of the United Nations. 
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Air Transport Agreements. Bilateral air transport agreements, 
signed by the United States with various countries, are based on 
the standard clauses drawn up at the Chicago Aviation Con- 
ference in Chicago 1944. These bilateral agreements refer the 
settlement of disputes on the interpretation or application of the 
agreement and its annexes to an advisory report of the Interim 
Council of the Provisional International Civil Aviation Organiza- 
tion in Montreal. (Rules of this latter Organization governing 
the settlement of differences between states will be reprinted in 
this Journal, next issue). Recent agreements, however, go far- 
ther, inasmuch as they provide for an advisory report of the 
Interim Council “unless the contracting parties agree to submit 
the dispute to some other person or body designated by mutual 
agreement between the same contracting parties,” art. 10 of the 
Agreement with Peru, of December 27, 1946, or, as it is said in 
art. 11 of the Agreement with Ecuador of January 8, 1947, “un- 
less the contracting parties agree to submit the dispute to an 
arbitration tribunal designated by agreement between the same 
contracting parties, or to some other person or body.” 


International Trade Organization. The Redraft of a Charter for 
an International Trade Organization, issued by the Department 
of State, December, 1946 (Commercial Policy Series 98), con- 
tains several provisions for the settlement of disputes. They are 
dealing with the creation of a “mechanism for the settlement of 
disputes,” art. 61 (4) ; the settling of controversies between mem- 
bers of Commissions on Commercial Policy, on Business Prac- 
tices and on Commodities to be established by the Conference, 
art. 74; and the recommendation of international agreements on 
commercial arbitration, art. 61(5). Of special interest is the 
provision of art. 86(2) whereby “any question or difference con- 
cerning the interpretation of this Charter or arising out of its 
operation shall be referred to the Executive Board for a ruling 
thereon. The Executive Board may decide either to give a ruling 
on the matter itself or to refer it, with the consent of the parties, 
to arbitration upon such terms as may be agreed by the parties. 
Any ruling of the Executive Board shall, upon the request of any 
Member directly affected or, if the ruling is of general applica- 
tion, upon the request of any Member, be referred to the Con- 
ference.” 

At the hearing of the Executive Committee on Economic For- 
eign Policy held in New York on February 28, 1947, the Ameri- 
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can Arbitration Association presented its views on the provisions 
of the Draft Charter on Settlement of Disputes and stressed the 
point that the aforementioned provision of art. 86(2) is open to 
three objections: First, resort to arbitration is left to the dis- 
cretion of the Executive Board; Second, the terms upon which 
arbitration is resorted to are left to negotiation of the parties, 
and Third, appeal from the Executive Board is to the Conference 
of the International Trade Organization. These provisions of art. 
86(2) place the settlement of disputes in the hands of an execu- 
tive organ political in composition instead of in a judicial body as 
is customary in the most advanced arbitration practice. The 
Association therefore recommended an amendment of art. 86 (2) 
to read as follows: 


“Any question or difference concerning the interpretation of this 
Charter or arising out of its operation shall be referred to the Execu- 
tive Board for a ruling thereon. Any party to the dispute or any party 
affected by the ruling may appeal within sixty days to an ad hoc arbi- 
tration tribunal, which shall be composed of arbitrators selected by the 
parties from lists of qualified and available persons maintained by the 
Director General upon the nomination of the members of the Organiza- 
tion. The arbitral procedure shall be prescribed by the Executive Board 
and each award shall be final and binding, except that justiciable issues 
involved may be appealed by any party affected to the International 
Court of Justice in accord with the provisions of Paragraph 3.” 


Substantially similar procedure has been provided in art. 84-86 
of the Convention on International Civil Aviation, and in the 
Rules governing the Settlement of Disputes between States which 


were issued by the Provisional International Civil Aviation Or- 
ganization in Montreal. 
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NEW DUTIES FOR THE INTERNATIONAL 
CHAMBER OF COMMERCE 


AceNncy Lone AcTIVE IN ARBITRATION GIVEN ENLARGED 
RESPONSIBILITIES BY ECONOMIC AND SociAL COUNCIL 


ARVID L. FRANK * 


Because of the companion interest of the American Arbitration 
Association and the International Chamber of Commerce in the 
furtherance of the principles of arbitration in international trade 
and business transactions between nationals of different coun- 
tries, an introduction to the International Chamber’s current 
work, and to its component in this country, the United States 
Associates, may be timely for members of the American Arbi- 
tration Association. 

Only recently has the International Chamber come into a new 
phase of its long-standing activity for the development of world 
trade and the promotion of improved conditions and a better 
understanding throughout the business world. This new phase 
is its relationship to the Economic and Social Council, and to the 
specialized agencies that fall under this broad division of the 
United Nations, including the prospective International Trade 
Organization, which seems destined, when it is ultimately estab- 
lished, to exercise supervision over the rules and practices in in- 
ternational trade. The Economic and Social Council has granted 
a consultative status of the highest category to the International 
Chamber, thereby accrediting it as an official advisory body in 
the shaping of the Council’s program and the conduct of its work. 

It was because of the especial qualifications of the Interna- 
tional Chamber, carefully considered, that the Economic and 
Social Council awarded it the consultative status such as was 
provided for non-governmental organizations under the charter 
of the United Nations. This is the only organization of business 
men that has been so accredited. The other groups thus far 
granted the consultative status are the World Federation of 
Trade Unions, of which the C.I.0. is the member from this coun- 


* Executive Director, United States Associates. 
$1 
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try; the International Cooperative Alliance; and the American 
Federation of Labor. 

The International Chamber of Commerce thus is the repre- 
sentative of business opinion in this outstanding world movement 
to remove and prevent the economic maladjustments which, in 
the past, have promoted war, and to advance economic and social 
progress and better standards of living throughout the world. 
A fully-staffed office will be maintained by the International 
Chamber in New York. A regular liaison will be maintained not 
only with the Council, but with its Commissions, Sub-Commis- 
sions and the Specialized Agencies that fall under this broad 
division of the United Nations. These include the International 
Bank for Reconstruction and Development, the International 
Monetary Fund, the International Labor Organization, the Food 
and Agriculture Organization of the United Nations, the Provi- 
sional International Civil Aviation Organization and the Inter- 
national Trade Organization when it is established. 

In fulfilling its responsibility to reflect the attitude of business 
before the Economic and Social Council, the International 
Chamber is engaged in a substantial undertaking that will ulti- 
mately call for a considerable staff. But it is a work that must be 
done. Business cannot stand idly by at the time of such a broad 
movement in world affairs, and leave policy-making to others. 
Our system of free enterprise, which is confronted with other 
ideologies, must state its own case. 

The International Chamber of Commerce, representing owner- 
ship and management in world production and distribution, has 
been a consistent and earnest supporter of the competitive, free 
enterprise system. It has had extensive experience in the field 
of the Economic and Social Council’s work. By its studies and 
committee investigations, it has kept abreast of developments 
in this field, and has submitted numerous constructive proposals, 
representing the considered judgment of a great many of the 
world’s leading business men. It has a thorough and well-recog- 
nized experience in dealing with international conferences 
and developing practical programs as suggestions for such 
conferences. 

The work of the United States Associates fits very closely into 
the International Chamber’s program. Members of the United 
States Associates are devoting a great deal of time and effort to 
the formulation of sound economic and financial policies which 
they can advocate here at home and also urge for adoption by 
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the organizations of business men of many other nations who 
comprise the International Chamber of Commerce membership. 
They endeavor to develop and advocate constructive programs 
and solutions on international economic questions which are rep- 
resentative of the viewpoint of the business leadership of this 
country. Their purpose is to foster harmony and respect in world 
trade, as contrasted with the bitterness and economic strife that 
in the past have been the forerunners of armed conflict. 

It was through the activities of the International Chamber of 
Commerce that a Court of Commercial Arbitration was estab- 
lished. The record of this court has marked a splendid achieve- 
ment not only in the settlement of individual contests and dis- 
putes arising from international business transactions and the 
acceptance of the awards by the large majority of the litigants, 
but also in the elimination of another barrier to the orderly move- 
ment of world commerce. Such a barrier was found in the old- 
time difficulty of obtaining a satisfactory settlement when the 
views of the different elements in such a transaction came into 
sharp conflict, and recourse to an outside agency was required. 
The Chamber has long directed a continuing effort toward the 
unification of national laws covering arbitration and awards. 

The International Chamber of Commerce and the United 
States Associates are working continually on the development 
and improvement of the practical tools and mechanisms of inter- 
national trade, in order that tested standards of fair practice may 
have more universal acceptance. Mention may be made of other 
aspects of this activity, which relates to the practical, working 
phases of international trade, as contrasted with the policy con- 
siderations which likewise have such profound effect on the 
smooth flow of commerce. It is the object of this international 
grouping of business men that industrial property shall be re- 
spected and protected wherever it may be owned, that arbitration 
rules in trade disputes may be understood and recognized, that 
the recurring issues of double taxation may be solved, that the 
terminology employed in foreign trade may likewise be clearly 
understood and given the same meaning on opposite sides of the 
world, and that intelligent study leading to the general accep- 
tance of fair rules and standards might be applied in questions 
affecting trade marks, patents, insurance, international exhibits, 
advertising and a variety of additional matters. 

A more thorough understanding of the International Chamber 
may be obtained from a brief historical sketch of its work. Busi- 
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ness groups from five great nations founded the International 
Chamber in 1920. Just prior to the outbreak of World War II, 
it was composed of 850 business associations in 46 countries, 
and they, in turn, embraced more than a million corporations, 
firms and individuals. Rapid progress in rebuilding the organiza- 
tion has been made since the end of World War II. The Inter- 
national Chamber has a permanent organization, with com- 
mittees and a staff, and each participating nation sends delegates 
to congresses. These congresses, held every two years, give all 
members of the United States Associates opportunity to meet 
leading business men of other nations, not only to exchange ideas, 
but also to make friendships which, in many past instances, have 
been strong and lasting. 

Among the International Chamber’s early efforts were, at- 
tempts to speed recovery from the First World War, to bring 
about the reconstruction of trade and industry, to have war debts 
and reparations settled and to cause currencies to be stabilized. 
Reduction of barriers to the free flow of world trade was sought 
energetically throughout the 1930’s, while the attention of the 
organization was directed also to the improvement of regulations 
over transportation, communications and postal service, and to 
the founding and development of the Court of Commercial Arbi- 
tration. Today the International Chamber is undertaking to re- 
build world commerce as the foundation for future peace and 
understanding, and to bring about in the war-devastated coun- 
tries, orderly progress toward restored productivity and eco- 
nomic stability. 

When a company obtains a membership in the United States 
Associates, it becomes automatically a member of the Interna- 
tional Chamber of Commerce. Similarly, other countries have 
their own member groups of business men. These groups have 
committees which study international economic, trade, financial 
and related problems. At stated times the Council of the Inter- 
national Chamber meets, considers different viewpoints, and 
adopts policies and conclusions which represent more clearly per- 
haps than any other pronouncements that can be obtained today, 
the attitude of world business on current world problems that 
affect business. 

Thirty-five different countries are now actively engaged in the 
work of the International Chamber. The President is an Ameri- 
can, Mr. Winthrop W. Aldrich, Chairman of The Chase 
National Bank of New York. 
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Ofdinarily, international arbitrations of business disputes are 
carried out through the national organizations of the Interna- 
tional Chamber of Commerce, under the rules and regulations of 
the commission of the International Chamber. In the United 
States, however, this practice is not followed, due to the high 
character and extraordinary standing of the work of the Ameri- 
can Arbitration Association. 

In the United States, the American Arbitration Association 
has a reciprocal agreement with the International Chamber by 
which disputes are tried by the Association rather than the na- 
tional committee of the International Chamber. Where the Inter- 
national Chamber’s rules of arbitration are to be followed, the 
American Arbitration Association contacts the International 
Chamber headquarters rather than the national committee, in 
this instance the United States Associates, and holds arbitration 
proceedings under those rules. When it is necessary to facilitate 
an arbitration, the American Arbitration Association is free to 
contact the national committee of another country without going 
through the International Chamber or the United States 
Associates. ; 

This arrangement was agreed to last year, and similar 
arrangements are pending with two other commissions of the 
Western Hemisphere, the Canadian-American Commercial Arbi- 
tration Commission and the Inter-American Commercial Arbi- 
tration Commission. Thus, for the western world, the American 
phase of the International Chamber’s work—to eliminate bar- 
riers and facilitate the movement of the world’s goods—is in ex- 
cellent hands. 








CREDIT DEPARTMENTS CAN ARBITRATE 
FOREIGN TRADE DISPUTES 


C. A. MAGUIRE * 


It is widely accepted that legal action abroad is too expensive, 
there are often loop holes in foreign laws favorable to a debtor 
and there is always great delay which ties up capital. So, wher- 
ever it is possible to compromise in a bad situation, the results 
are preferable to any drastic course of action. 

While trade disputes are usually outside the functions of the 
Credit Department, defaults often arise from some form of claim 
or trade dispute which requires special handling. As these claims 
and controversies have a direct bearing upon the credit relation- 
ship with foreign buyers and the smooth functioning of credit 
transactions, they should be followed through by the credit de- 
partment until settlement, even though another department may 
actually handle the claim. 

The American Arbitration Association, which is in a position 
to handle arbitration in almost every part of the world, has done 
an outstanding service to foreign trade. In the Western Hemi- 
sphere the Inter-American Commercial Arbitration Commission 
is in a position to handle both large and small claims that may 
be referred to it for settlement. The Association will have or- 
ganized in the near future the Chinese-American Trade Arbi- 
tration Commission and the Philippine-American Trade Arbi- 
tration Commission. 

Unlike the large manufacturer in foreign trade who has 
branch offices or subsidiary companies, the average exporter and 
importer operates on an individual basis and for the most part 
his contact with foreign markets is made through his salesmen 
or through agents. When a dispute arises between a large manu- 
facturer and his foreign customer, on the spot facilities under 
his direct control are available to handle and adjust the contro- 
versy; whereas in the case of the average exporter and im- 
porter, the only direct contact is the agent who, in most instances, 
occupies a middle position in any claim or dispute and hesitates 
to take too active a part in behalf of his principal in order not to 
antagonize the customer. 


* General Credit Manager, Francis H. Leggett & Company. 
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Inasmuch as the Western Hemisphere is our most important 
and fastest expanding market, the exporter would do well to con- 
sider as part of his contracts and invoices in all large transac- 
tions, a clause to the effect that any disputes shall be settled by 
arbitration under the rules of the Inter-American Commercial 
Arbitration Commission. For this purpose the following clause 
has been suggested by the Commission: 

“Any controversy or claim arising out of or relating to this contract 
or the breach thereof, shall be settled by arbitration, in accordance with 
the rules, then obtaining, of the Inter-American Commercial Arbitration 
Commission. This agreement shall be enforceable and judgment upon 
any award rendered by all or a majority of the arbitrators may be 
entered in any court having jurisdiction. The arbitration shall be held 
in, ————, or wherever jurisdiction may be obtained over the parties.” 

The procedure of submitting differences to impartial arbitra- 
tion has contributed to the maintenance of good will between 
buyer and seller. The awards resulting from such arbitration 
are recognized in this country and in many other countries. The 
rules and procedure for such arbitration are readily available by 
application to the Commission in New York. 

The future may prove to be a difficult one for foreign traders. 
If there is any decrease in prices due to greater availability of 
merchandise, there may be a tendency on the part of many im- 
porters to cancel orders. Of a more serious consequence is the 
possibility of the refusal of some importers to accept merchandise 
at its destination because of a drop in the market price. 

The use of the arbitration clause may not prevent the cancel- 
lation of an order or the refusal of a shipment, but it will provide 
the machinery to settle promptly and amicably the claims that 
will arise. 








PHILIPPINE-AMERICAN TRADE COVERED BY 
JOINT ARBITRATION ARRANGEMENT 


C. A. RICHARDS * 


Negotiations for the establishment of a United States-Philip- 
pine arbitration service, by joint action of the American Arbitra- 
tion Association and the Chamber of Commerce of the Philippine 
Islands, were initiated by the Association in April 1938. These 
negotiations suggested the appointment of an Arbitration Com- 
mittee and a small panel of arbitrators by the Chamber as a 
starting point. In May, the Chamber expressed itself in accord 
with the suggestion and asked for specific information as to laws 
and procedures in the United States. Action was delayed by 
reason of the absence of a satisfactory arbitration law in the 
Philippines and the Association was requested to submit a draft 
act for a Philippine arbitration law, bringing it into accord with 
modern arbitration statutory laws. The draft was submitted to 
High Commissioner Paul V. McNutt in May, 1939, by the 
Chamber, with the request that he recommend such legislation 
to the Commonwealth Government. 

In October of 1941, the Association submitted a draft arbitra- 
tion law for examination by the Chamber. Ten members repre- 
senting each country were appointed upon the proposed Com- 
mittee. 

Then came the war and Japanese occupation, which suspended 
all future developments of the joint plan until March, 1945, when, 
in view of changes due to the war, it was deemed advisable to 
approach renewal of the undertaking, first, through official chan- 
nels. Discussions with both United States and Philippine govern- 
ment officials disclosed an attitude favorable to an enlarged plan 
to establish a joint Philippine-American Trade Arbitration Com- 
mission. Direct negotiations were reopened with the Chamber 
of Commerce of the Philippines. The result was a complete reor- 
ganization and expansion of the membership of the original joint 
committee and the creation of a Philippine-American Commis- 
sion in its place. 

Mr. Gil J. Puyat, President of the Chamber of Commerce of the 
Philippines, is acting as temporary Chairman of the Philippine 
Section of the Commission; Hon. John W. Haussermann was 
appointed temporary Chairman of the American Section. 

The devastation of the Philippine Islands and the complex 
problems due to granting independence to the Philippine people 
has delayed the installation of facilities in the Philippine Islands. 


* President, Philippine-American Chamber of Commerce. 
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As an interim measure, an emergency arbitration clause to be 
used by business interests in the development of trade and to 
meet postwar conditions has been approved, as follows: 


“Any controversy or claim arising out of or relating to this contract, 
or the breach thereof, shall be settled by arbitration in accordance with 
the Rules, then obtaining, of the Philippine-American Trade Arbitra- 
tion Commission. If for any reason the arbitration cannot be conducted 
under the Rules of said Commission, then the arbitration shall be held 
under the Rules of the American Arbitration Association, which shall 
apply them in whatever locality the parties have designated for their 
arbitration.” 


The enthusiasm with which the project has been received in 
Philippine business circles is well set forth in a letter to the 
American Arbitration Association from the President of the 
Chamber of Commerce of the Philippines, who writes: 


“Dean Conrado Benitez, one of the members we suggested to you 
for the Philippine Section, has just arrived from the United States. 
In one of our meetings, soon after his arrival, he reported on his find- 
ings of the functions and activities of your Association. He transmitted 
to the Board the courtesies and assistance extended him by you and 
your Staff during his sojourn in New York which helped him a great 
deal in the achievement of his mission there. He reported the spacious 
office you are occupying, covering one floor of the building, how he was 
given the courtesy of going over your files and correspondence, your 
rules and regulations, and his acquisition of a model law needed by us 
in the establishment of a joint United States-Philippine Commercial 
Arbitration Commission. .... 

“T want to reiterate to you that it is our earnest desire to assist in 
the plan of establishing a joint United States-Philippine Commercial 
Arbitration Commission, which would be empowered to establish arbitral 
facilities, appoint panels of arbitrators, and promulgate rules and pro- 
cedures for the settlement of disputes between our respective nationals, 
in the course of trade and commerce between this country and that 
country.” 


This friendly spirit of settling disputes between the two coun- 
tries is also manifested in the Treaty of Conciliation signed at 
Manila on November 16, 1946. It provides for the establishment 
of a permanent International Commission of Conciliation of five 
members to which the two high contracting parties shall submit 
any dispute of any nature arising between them, not settled 
through ordinary diplomatic channels, and where they do not 
have recourse to adjudication by a competent tribunal. This 
arrangement for settling controversies upon a governmental level 
establishes an excellent background for the plan now being con- 
summated for the adjustment of disputes between Philippine 
and United States nationals. 








IRREVOCABLE LETTERS OF CREDIT 
A. M. STRONG * 


The marine and trucking strikes have created many difficulties 
for exporters, forwarders and bankers. Such strikes are always a 
problem to foreign traders. Manufacturers and exporters who 
have made outlays for the production or purchase of goods in 
reliance upon Irrevocable Letters of Credit find that they are un- 
able to obtain payment, as they cannot present the shipping docu- 
ments. They are burdened with extraordinary costs of storage, 
insurance, cable and other expenses. If the credits expire during 
or immediately after the strike, they are faced with cancellations 
when seasonal merchandise is involved or when the price of the 
goods declines. 

Banks can be of little assistance to the exporter in such emer- 
gencies, since they have no discretionary powers under the Letter 
of Credit. They can pay only when all of the required documents 
are presented and are not allowed to make payments after the 
credit has expired. There is, of course, no problem when the 
Letters of Credit stipulate a certificate of manufacture, a ware- 
house receipt, or a similar instrument. Problems arise only in 
connection with credits requiring shipping documents. 


ESTABLISHED RULES AND CUSTOMS 


Irrevocable Letters of Credit must have a maturity date, since 
the buyer requires delivery during a stipulated period and the 
bank financing the transaction cannot assume liability for an in- 
definite time. When the credit expires, the extension is entirely 
at the discretion of the buyer. 

The Letters of Credit is a well defined instrument and even 
though its terms are flexible, it is governed by established rules 
and customs. Export Letters of Credit are subject to the uniform 
customs and practice for commercial documentary credits, fixed 
by the seventh congress of the International Chamber of Com- 
merce and adopted by banks of the leading countries of the world 
and by practically all of the banks in the United States engaged 
in foreign trade. Under article 13 of the uniform customs and 
practice, banks assume no liability or responsibility for conse- 
quences arising out of the interruption of their business either by 


* Vice President, American National Bank & Trust Co. of Chicago. 
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a decision of a public authority, or by strikes, lockouts, riots, 
wars, acts of God or other causes beyond their control. On credits 
expiring during such interruption of business, banks will not be 
able to make settlement after expiration except on specific in- 
structions from their principal. 

The same reservations, of course, apply to interruptions which 
prevent the beneficiary from complying with the terms of the 
credit. The American and British courts have consistently held 
that a bank cannot exceed the authority given to it and must 
strictly adhere to the terms of the Letters of Credit. 


PROTECTION FOR EXPORTER 


There are several ways in which an exporter can provide for 
contingencies arising out of transportation strikes. The three 
methods outlined below will be found to cover most situations. 
The contract of sale, as a rule contains a clause limiting the 
seller’s liability in the event of strikes, or other conditions beyond 
his control. This clause could be amplified to make it obligatory 
for the buyer to extend the Letters of Credit. The arrangement, 
however, would afford protection only when the buyer is of good 
standing and responsibility, as the only remedy in the event or 
refusal to renew the credit is litigation. It may, therefore, be 
well to incorporate in the sales contract the Standard Commercial 
Arbitration Clause, as follows: 

“Any controversy or claim arising out of, or relating to, this contract 
or breach thereof, shall be settled by arbitration, in accordance with 
the Rules then obtaining, of the American Arbitration Association, and 


judgment upon the award rendered may be entered in any Court having 
jurisdiction thereof.” 


STIPULATION FOR PROTECTION 


A more effective method is a stipulation in the Letters of 
Credit for automatic extension in the event of a tie-up in trans- 
portation. This would give the assurance that the buyer will not 
renege on the purchase because of conditions beyond the seller’s 
control. The clause, however, should not impose upon the bank 
the responsibility of determining whether the extension is war- 
ranted, as banks will not accept such responsibility. 

The compensation paid to banks for the establishment of Ex- 
port Letters of Credit and for negotiations under such credits is 
so small that it does not warrant the assumption of any out of 
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the ordinary risk. Present bank charges for this type of trans- 
action are the same as were made thirty years ago notwithstand- 
ing the greatly increased cost of operation. The clause should be 
so worded as to give the beneficiary the right to request an exten- 
sion of the Letters of Credit for a given period upon his certifica- 
tion that a strike is preventing him from making the shipment. 
It can be phrased in the following language: 

“This credit will be extended for a period not exceeding — days after 
the expiration date, upon written request by the beneficiary, certifying 
that owing to a strike he is unable to present the shipping documents.” 

In certain cases difficulties may be encountered in providing 
for an automatic extension, as in most countries Letters of Credit 
require the approval of foreign exchange authorities, who may 
look with favor upon such an arrangement. It must also be borne 
in mind that in many instances buyers are required by their 
banks to put up a cash deposit for the Letters of Credit. High 
interest rates prevailing in some countries may make it expensive 
for a buyer to establish a credit with an extension clause. 


RIGHT OF SUBSTITUTION 


Another safeguard that could be used, when a strike is im- 
minent, is to incorporate in the Letters of Credit a condition 
giving the exporter the right to substitute a warehouse receipt 
or a similar document of title for the shipping documents. The 
clause should stipulate that the beneficiary of the credit must 
attach to the draft his certification that a strike is preventing him 
from presenting the required shipping documents and his under- 
taking that he will furnish the bills of lading when the strike is 
ended. This is, in some respects, similar to the Red Clause used 
in many foreign countries for advances under Letters of Credit, 
for the purpose of assembling or manufacturing the goods. The 
substitution arrangement would of course be subject to the same 
limitations as outlined above in connection with the extension 
clause. 

It must be remembered that the effects of strikes are just as 
detrimental to buyers as they are to sellers. While the seller is 
faced with the problem of having his funds tied up and of incur- 
ring expenses for shortage, insurance, etc., the buyer is also 
faced with many problems. He is not able to obtain the goods 
which he may have sold to ultimate consumers, his money may 
also be tied up in the Letters of Credit and he may suffer a loss 
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when seasonal merchandise is involved, or when the ultimate 
buyers cancel their orders. 

Foreign traders must realize that protection against transpor- 
tation strikes and similar contingencies can only be obtained in 
a seller’s market when the demand for goods is greater than the 
supply. When normal competition sets in it is unlikely that for- 
eign buyers will agree to any special conditions in their Letters 
of Credit or contracts of sale, and strikes will have to be con- 
sidered as one of the risks attendant to the export business. 





INTERNATIONAL TRADE ARBITRATION 


is a new monthly Bulletin for American Exporters 
and Importers, issued by the American Arbitration 
Association. The Bulletin, the first of which ap- 
peared February, 1947, comments on current events 
in the field of international trade arbitration and 
is available, without charge, upon request. 




















TURKISH CHAMBERS OF COMMERCE 
EROL BEKER* 


The Turkish Chambers of Commerce which took their present 
form under the laws of September 27, 1925 and January 18, 1943, 
are public institutions established in such places where they are 
required by economic necessities. Their objectives are to help 
their members in fostering their business and to protect their 
common interests. In fact, these institutions might be considered 
as the centralization points for studies to be made regarding 
the needs and professional interests of merchants. 

Also, in accord with the commercial policy of the Turkish Gov- 
ernment, which is more inclined towards government control 
than towards a free enterprise system, the Chambers of Com- 
merce in Turkey, now, even more than at the moment of their 
formation, represent a strong tie, binding the businessmen to 
the Government, the latter being represented by the Ministry 
of Commerce. A close and harmonious cooperation between the 
Government and the businessmen has thus been assured. At the 
same time, these institutions endeavor to act as exponents of the 
Government, for the requests which the businessmen might have 
to make either in their own interests, or in the interest of the 
national economy, requests which they could not present and pur- 
sue if they were presented individually. 

On the whole, from the nature of their operations, as well as 
from the point of view of their internal organization and forma- 
tion, the Turkish Chambers of Commerce are to be regarded as 
semi-governmental institutions. In contrast to the American 
Chambers of Commerce, Turkish Chambers of Commerce are 
ruled by a law of the Central Government, and these institutions 
are only formed by direct or indirect action of the Ministry of 
Commerce in towns or sectors where they are needed. At pres- 
ent, there is a Chamber of Commerce in every sizable city in Tur- 
key. The geographical borders of their jurisdiction are deter- 
mined by the Ministry in question. They are dependent upon, 
and are subject to the direct control of the Ministry of Com- 
merce, whose instructions they must follow. The Ministry has 
the right to close any Chamber of Commerce in case its exis- 
tence is not justified by the economic needs of the region. All 
firms and commercial enterprises privately owned, or formed, 


* Of Istanbul, Turkey. 
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totally or partially with government or municipal participation, 
are obliged to register and to become members of the Chamber 
of Commerce of the city in which they are located. Small busi- 
ness, too, may register, but is subject only to a very small regis- 
tration fee. 

The main duties and aims of the Turkish Chambers of Com- 
merce are: To make requests and propositions on behalf of their 
members to the respective Ministries, the mayor, and the muni- 
cipality, concerning subjects of their professional activities; to 
put into effect the decisions of the Ministries of Commerce and 
Economy concerning the control of the types and qualities of dif- 
ferent products; to establish and operate offices and laboratories 
for analysis and determination of quality and quantity, and other 
characteristics of commercial goods; to compile statistics and 
publish indices pertaining to all commercial activities; to keep in 
touch with the consulates, commercial attaches and professional 
organizations abroad, for the exchange of knowledge; and also, 
with the approval of the Ministry of Commerce, to become mem- 
bers or participants in national or international organizations; to 
encourage or sponsor professional training at home and abroad, 
as well as to issue publications concerning the country’s commer- 
cial activities, to form commercial clubs, and participate, or or- 
ganize, fairs, and similar events in order to encourage business. 

The internal organization of the Turkish Chambers of Com- 
merce is composed of three bodies, (a) professional committees, 
(b) assembly of the Chamber, (c) administrative council. 

Each professional committee consists of five or seven persons 
elected from among the members of every professional group. 
Their duties are to elect the members of the Chambers’ assembly, 
and to make suggestions to the assembly and the administrative 
council, within the limits of their professional knowledge. 

The assembly of the Chamber is formed by two members of 
each professional committee and elected by them. Their duties 
are to elect from among themselves the members of the adminis- 
trative council, to examine the suggestions that might possibly 
be made by the professional committees, by the administrative 
council or by the Ministries ; to define the laws or customs of their 
region; to approve the list of arbitrators presented to them by 
the administrative council, and to impose disciplinary penalties 
upon defaulting members. 

The administrative council, which is composed of seven or 
eight persons elected from among the members of the Chambers’ 
assembly, is an executive body. It puts into effect the decisions 
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of the Ministries of Commerce and Economy as well as decisions 
made by the Chambers’ assembly; it prepares the budget and the 
list of arbitrators for each line of business and presents them for 
approval to the Chambers’ assembly. It also acts as arbitrator, if 
requested to do so by the parties involved. 

The administrative council does not have the right to elect its 
own president; he is appointed by the Ministry of Commerce 
from among the members of this council. 

The Chambers are officially represented by the president of the 
administrative council, or by a person from the council appointed 
by the president. 

Besides these three elements, forming the administrative struc- 
ture of the Turkish Chambers of Commerce, there is also an ap- 
pointed delegate of the Ministry of Commerce, who bears the 
title of Secretary General. He, though the official agent of the 
Ministry of Commerce, receives his salary from the Chambers. 
He is present at all meetings of the administrative council, and 
the Chambers’ assembly, as representative of the Ministry. He 
has the right to file a protest with the Ministry within five days 
of any decision taken by the council or the assembly. Meanwhile 
enforcement of the decision is suspended. The Ministry of Com- 
merce must study the case within one week and has the right to 
approve, alter or reject the decisions. The Ministry’s decision is 
final. 

According to the law and the by-laws of the Chambers, these 
organizations may be arbitrators, conciliators, or experts in the 
settlement of commercial litigations. The lists of experts and 
arbitrators for each commercial branch, are drawn up by the 
administrative council. They are effective for a period of one 
year after the approval of the Chambers’ assembly. 

In case of an arbitration, the administrative council chooses 
and appoints from a list of arbitrators, for this special line, one, 
two, or three arbitrators or experts, as the case may require. The 
procedure of arbitration is quite similar to that practiced in 
Europe and the U. S. A.; and although the use of arbitration is 
not as extensive as it is in these countries, commercial disputes 
are usually settled either by friendly negotiation between the 
interested parties, or through the courts. There are no other 
private or public organizations in Turkey, outside the Chambers 
of Commerce, dealing with arbitration.’ 


1 Ed.: For a translation of Turkish Statutory Arbitration Provisions, see 
International Arbitration Journal vol 1, p. 1389 (1945). 
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The expansion of international trade and the dependence of 
the Turkish economic system upon international trade, together 
with the difficulties of settlement of commercial disputes by 
courts, locally or internationally, renders more and more evident 
the necessity of their settlement by way of arbitration. There is 
no doubt that the use of the arbitration system will considerably 
grow in Turkey. Since it exports a substantial portion of its 
products, and imports a large percentage of its requirements, 
dealing predominantly with the United States, its interest in 
making arrangements with international, and more specifically 
American arbitration organizations, seems to be self-evident. 
This would facilitate the increase of import and export volume by 
creating an atmosphere of assurance and confidence concerning 
the rapid and equitable settlement of any commercial disputes. 





NEWS AND NOTES 


Soviet-American Commercial Arbitration. Suggestions for a 
commercial treaty between the two governments as proposed by 
Charles Prince and reprinted in Congressional Record (1946, 
Appendix 3856) contains a proposal for the “establishment of 
an arbitration tribunal duly recognized by both Governments to 
arbitrate disputes between American corporations or individual 
firms and the Soviet Government. The decisions of this tribunal 
are to be final and binding upon the disputants.” This suggestion 
is in line with the proposals submitted to the Foreign Trade Arbi- 
tration Commission in Moscow by the American Arbitration 
Association, namely to establish a Joint Trade Arbitration Com- 
mission which would permit arbitrations to be held in either 
country at the mutual choice of traders involved in disputes. 


Loan Contracts and International Investment. In a Report of the 
Committee on the Flow of Capital, United States Associates, In- 
ternational Chamber of Commerce, a code of fair practice for 
international investment was considered and the following gen- 
eral principles stated as applying to loan contracts: 


(a) The code should contain specific provisions for inter- 
preting the loan contract. The development of rules of inter- 
pretation is, in a sense, the process of creating a body of law; 
and, in time, the code should develop into a body of interna- 
tional law applicable to foreign lending. 
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(b) In addition to a clause providing for arbitration con- 
cerning the interpretation of the contract, there should be a 
clause providing for the appointment of arbitrators by some 
international body named in the code. 

(c) The process of arbitration should be defined, not as a 
procedure leading to compromise between the parties, there- 
by modifying the contract, but as a procedure for setting 
forth the rights and obligations of the parties under the con- 
tract; that is, the Committee of Arbitration should be a 
judge, not a negotiator. 

(d) As a guide to arbitration, and perhaps to lessen the 
need for it, some provision should be made for cases where 
the regular schedule of payments is interrupted by a tem- 
porary shortage of foreign exchange. And the contract 
should indicate the procedure to be followed where, for this 
reason, a default would otherwise occur. It would seem that 
such a provision should be administered in close cooperation 
with the International Monetary Fund. 

(e) It is suggested that the Committee drafting the clause 
providing for arbitration take into account the draft arbitra- 
tion clause adopted by the League of Nations Committee for 
the Study of Loan Contracts (Report of the Committee for 
the Study of Loan Contracts, Geneva, 1939, pp. 21-27). 


Student Award Program of National Council of American Im- 
porters. The National Council of American Importers is in- 
terested in the exchange of young men engaged or studying the 
import business in the United States with young men studying or 
engaged in the export business of Latin American countries. 
Many universities of this country are participating in the student 
award program of the Council. There may be possibilities in in- 
tegrating commercial arbitration as one of the subjects in which 
mutual interests may be involved. 


Demand and Supply Arbitration Committee in Japan. From a 
report of the Supreme Commander for the Allied Powers (Sum- 
mation of Non-Military Activities in Japan) it appears that in 
certain industries democratically organized trade associations 
may be permitted temporarily to allocate materials in accordance 
with decisions of members who are engaged in the same trade. 
Any individual having a complaint regarding an allocation by 
such Control Association may appeal from the decision to a 
Demand and Supply Arbitration Committee. 
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COMMODITY EXCHANGE PRACTICE OF 
ARBITRATION 


EDWARD L. McKENDREW * 


As a futures market providing facilities for trading in hides, 
rubber, silk, copper, lead, zinc and tin, Commodity Exchange, Inc. 
has need of, believes in, and provides for arbitration. 

Ever since establishment of the Exchange in 1933, through 
consolidation of four exchanges previously operated indepen- 
dently, all claims, disputes and controversies among members 
which arise out of transactions on the Exchange, must be sub- 
mitted to arbitration, as provided in Exchange fundamental law. 
The system in use, while unique in several respects, adheres to 
principles of arbitration which are broadly approved. 

The necessity for an arbitration system of special design in 
Exchange work, arose because of three chief factors: (1) diver- 
sity of commodities traded on the Exchange, (2) international 
aspect of membership, and (3) the technicalities and nomen- 
clature of futures trading in these separate materials. 

Members of Commodity Exchange, Inc., number more than six 
hundred and while most of them have residence in the United 
States, some reside in and have their principal places of busi- 
ness in the countries of Europe, and such distant lands as India, 
China and Argentina. Each of the seven commodities have a 
jargon peculiar to themselves and these, coupled with the nomen- 
clature developed in many years of futures trading, make a lan- 
guage flexible, handy and precise for those in the trades but 
largely unintelligible to others. 

As an example—the words “straddle,” “arbitrage,” “squeeze,” 
and “hedging” are familiar to traders in futures, as also are such 
terms as “exchange for physical,” and “premium over and dis- 
count below basis.” But not to a judge—nor a jury. Members 
of this Exchange have found, in the event of a dispute, that they 
may sit down among themselves with exact and mutually under- 
stood definitions of these words and terms. If a lawyer were to 
present a case involving them to the courts, it would involve a 
long, tedious and expensive educational process in order to make 


* President, Commodity Exchange, Inc. 
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them clear to a judge and the jury. As is the case with all tech- 
nological and trade nomenclature, understanding is not a matter 
of quick intelligence but of custom and usage. 

So members of Commodity Exchange, Inc., take their contro- 
versies to arbitrators selected from among themselves—men who 
speak their language and understand their problems. The sys- 
tem has been in use since inception of the Exchange and similar 
systems were in use in the individual exchanges before consoli- 
dation. It has broad background and long years of success. It 
works. 

The constitution and by-laws of the Exchange (to which all 
members subscribe when they become members) established and 
maintains this systemic structure. A section entitled “Rules 
Governing Arbitration” details procedure. Chief items, tailor- 
made for our peculiar problems, are: (1) Only members of the 
Exchange can act as arbitrators, (2) Neither party to a dispute 
can be represented upon the arbitration by an attorney at law 
or counsel, unless he is an agent for a foreign member who can- 
not personally be present at the proceeding, and (3) It is at the 
discretion of the Board of Governors to suspend or expel any 
member who refuses or neglects to submit to arbitration any 
matter which properly comes within the jurisdiction of the 
Exchange. 

The Exchange’s large membership makes it practical to find 
unbiased arbitrators within our own group. Foreign traders 
readily avail themselves of the arbitration privilege. Legal rep- 
resentation is excluded because extensive use of the system has 
proved that it forestalls the usual controversies over legal techni- 
calities and because the principals in all cases are dealers in spe- 
cific trades with which their fellow members are most familiar. 
The threat of disciplinary action, in the event a member should 
take his case into litigation, is regarded as a safeguard against 
snarling transactions on the Exchange, as might be likely in the 
necessarily intricate maze of the courts. 

Now for the exact arbitral procedure of Commodity Exchange, 
Inc. The party applying for arbitration executes a submission on 
a form provided by the Exchange, setting forth the subject mat- 
ter of the controversy. The submission is filed with the Arbitra- 
tion Committee, a seven-man body which is elected annually by 
the Board of Governors. A duplicate of the submission is served 
upon the other party. 

When the Committee receives the submission, the Committee, 
or its Chairman, immediately selects three arbitrators who are 
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members of the Exchange, and submits their names to the 
parties. The parties must raise their objections, if any, to the 
arbitrators selected within two days, which objections are con- 
sidered by the Chairman or Committee. It is an invariable rule 
to select arbitrators who are experts in the commodity or the 
subject matter under controversy and who also have a general 
knowledge or know-how of arbitral matters. Those men who 
have served as arbitrators were so well and carefully selected 
that objections, even to original appointments, have been very 
rare. This, it would appear, points up the effectiveness of selec- 
tion of arbitrators by arbitration experts. 

The rules of arbitration specifically state that liberality of 
procedure is to be observed and that such methods are to be fol- 
lowed as are best calculated to bring out all the evidence pertain- 
ing to the case. The following quotation from Rule 709 should 
give some idea of the degree of our discernment of the general 
ethics and ideals of arbitration: 

“The arbitrators shall conduct the arbitration with the end in view of 
establishing and enforcing equity and fair dealing in matters of trade 
and commerce, irrespective of technicalities and with the least possible 
delays and expenditures consistent with a comprehensive investigation 
of each controversy presented. The spirit of conciliation should guide 
the arbitrators in the conduct of the proceedings, and they should en- 
deavor to remove all doubts and misunderstandings between the parties 
so as to effect, if possible, harmonious disposition of the controversy.” 

The arbitrators are given, by authority of the Rules Governing 
Arbitration, sufficient power to compel parties to produce papers, 
and they may direct members to attend hearings and give testi- 
mony. Each party produces its own witnesses and the procedure 
at hearings is similar to an action at law, though stripped of 
much of the latter’s formality and most of its rigidity. 

Ten days after the completion of the hearings, the award is re- 
quired to be filed. Either party may appeal an award, within 
six days, to a Board of Appeals, which is an integral part of the 
system. This Board of Appeals is composed of seven members of 
the Exchange, who are appointed by the Board of Governors. 
When an award is appealed, not less than five members of the 
Board of Appeals must review and act upon it, give a majority 
opinion, and relay it to the parties concerned. This Board’s de- 
cision is final and binding. 

Members of the American Arbitration Association will see 
some variation from Association practice in the Exchange’s rules 
regarding payment of the costs of proceedings. A deposit is 
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lodged with the Exchange by each side of an arbitration case. 
The Exchange pays out a suitable fee to each arbitrator for each 
hearing. It is within the power of the Arbitration Committee to 
award an extra fee, if the arbitrators are considered to have per- 
formed unusual or extraordinary services. When a case is com- 
pleted, the whole cost of arbitration, appeal and other expenses 
are borne by the losing party in the case, unless otherwise 
awarded. 

The Rules Governing Arbitration are specific regarding per- 
formance of an award, once rendered. “It shall be within the 
discretion of the Governors,” reads a Rules clause, “to suspend 
or expel any member who refuses to abide by and perform an 
award duly rendered, or whose firm, enjoying Exchange privi- 
leges, refuses to abide by and perform an award duly rendered.” 

To sum up, then, as a lawyer possibly would say it, Commodity 
Exchange, Inc. has established and developed out of experience, 
a system and procedure for settling within its own precincts, 
claims, disputes and controversies arising from transactions on 
the Exchange. This system, geared to the Exchange’s peculiar 
problems, is now well seasoned, and has proved satisfactory to 
the membership. 

The selection of Commodity Exchange arbitrators insures 
three open-minded and impartial judges. Each of these men 
brings a practical, trained and expert knowledge into the deter- 
mination of their award. Procedure is speeded and time con- 
served for parties, witnesses and the arbitrators. 

Submissions of matters for arbitration are not numerous. The 
average, through the years of the Exchange’s operation, would 
be about three cases annually. Generally, one hearing suffices in 
a case. These hearings are private, unless the parties decide 
otherwise. The integration of arbitration rules in the by-laws 
of the Exchange and the successful application of these rules dur- 
ing the years, has adequately removed from Exchange member- 
ship the fear of unreconcilable controversy arising from trans- 
actions on the Exchange. 

Since all of the seven commodities traded on the Commodity 
Exchange were early considered either “strategic” or essential 
to national safety, trading on the Exchange was in complete sus- 
pension during the war. Post-war resumption began November 
19, 1946, with re-opening of Hides Futures trading. Other com- 
modities will be returned to futures trading as remaining govern- 
ment controls are lifted. 














WANTED: CONTRACTS FAIR TO BUYER 
AND SELLER 


SYLVAN GOTSHAL 


Of increasing importance to all persons in mercantile lines in- 
cluding suppliers, manufacturers, distributors and retailers is 
the trend which their contractual relations with one another are 
to take this year and in the years immediately to come. That this 
looms large in the thinking of responsible business executives 
everywhere, is amply borne out by the current publicity atten- 
dant upon the efforts of the National Retail Dry Goods Associa- 
tion to prepare and sponsor a uniform purchase contract for its 
members, to be approved by allied industries, and by the increas- 
ing pressure being brought by trade associations to foster the 
direct enforcement of their business obligations. 

It goes without saying that the very core of sound business 
operation and of stable economy in a civilized world is a contract 
which is performed by both parties in accordance with its terms. 

It is equally true that most business men realize this, and real- 
ize further that their very business existence depends as much 
upon their respecting their contract obligations as upon their in- 
sisting that those with whom they contract do so as well. It is, 
as always, the exception that proves the rule. The exception is 
the merchant or producer who, unhesitatingly, violates his con- 
tract when business conditions change, or when the market 
begins to change against him. In stable times, there are but few 
instances of completely unjustifiable contract violations or can- 
cellations. When that stability is threatened, however, by either a 
rising or a falling market or by a shortening of the supply of 
goods or a tremendous increase in the supply of goods, either the 
seller or the purchaser, depending upon the market situation, is 
strongly tempted to violate his word and his bond and to cancel 
his contract. 

To focus our attention for the moment on contracts between 
manufacturers and retailers, it will be noted, in line with what 
has been said above, that the terms of these contracts vary in 
direct relation to market conditions and to the relative size and 
economic power of the parties involved. 


* Member of the New York Bar. This article also appeared in Women’s 
Wear Daily under date of March 6, 1947. 
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Thus, for example, where large purchasers with great wealth 
and power, with ability to dangle before the eyes of a manufac- 
turer the possibility of future purchases, are further fortified by 
the knowledge that they are purchasing in a buyer’s market, they 
may be tempted to impose their terms on the manufacturer, pro- 
vided only that they do not exceed the bounds of common sense or 
the limits of the manufacturer’s commitments to his fellow trade 
association members. The converse was, of course, true during 
much of the war period, when most consumer goods were scarce 
and in great demand. 


UNIFORM TRADE CONTRACTS DESIRABLE 


This sudden switch in marketing and, therefore, contracting 
conditions, during the year 1946, would indicate the desirability 
of a uniform trade contract, particularly in manufacturer- 
retailer dealings, acceptable and agreeable to both sides. This 
hypothetical contract would remain constant despite market con- 
ditions and vary only as to selling terms, price and the like. 

The near impossibility of achieving such a solution is manifest. 
The retailer, after the difficult war years, will certainly be re- 
luctant to relinquish his newly reacquired dominant position. 

On the other hand, for too long a time, there has been too little 
cooperation between various branches of industry upon matters 
as to which there can be little or no conflict of interest. For re- 
sponsible buyers and sellers, the purposes of a written contract 
should be identical: 

1. That it be fair to both parties. 

2. That it be easily understandable. 

3. That it be as brief as possible. 

4. That it be equally binding and cover unwarranted breaches 
by either party. 

It should be emphasized at this point that most of the relations 
of the parties to a contract of sale are governed by the Uniform 
Sales Act. In New York, this is contained in the Personal Prop- 
erty Law. 

The principal function of the actual purchase order—the writ- 
ten contract of sale—is to specify the goods, prices and terms, 
and to enumerate those particulars in which the parties agree to 
deviate from the Sales Act. Among the things found in the Sales 
Act, which are not usually so much as mentioned in the written 
contract, are many of the conditions and implied warranties con- 
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nected with the sale, including sales by sample, the rules relating 
to the exact point at which title to the goods passes from seller 
to buyer, detailed explanations of the legal effect of various docu- 
ments of title and shipping documents, as well as many of the 
rights of both parties. 

Few sales contracts indeed would be as specific as Section 44 of 
the Uniform Sales Act in relating the rights of the seller, in the 
event of the deliveries of greater or lesser than the contract 
quantities. 

It is true that many department store contracts specify that a 
buyer shall have the right to return at shipper’s expense mer- 
chandise exceeding the quantity specified in the order or varying 
from the sample. This is but a reiteration of part of Section 44 
dealing with the same problem. It must be conceded, of course, 
that the addition of such a term to the sales contract does serve 
the very useful function of calling to the seller’s attention these 
rights of the buyer. 


PRINCIPAL VARIATIONS FROM SALES SET 


The principal variations from the Sales Act are to be found in: 


a) Specification of the place of final delivery. 

b) Specifications as to time of delivery where the date of the 
arrival of the goods at the retailer’s establishment is of im- 
portance in his merchandising scheme. 

c) Specific and express warranties which are not to be found 
in the Sales Act. 

d) Agreement to indemnify the buyer against certain specific 
losses which may be incurred by virtue of the buyer’s use 
or resale of the goods. 

e) An increasingly customary provision for arbitration of 
disputes. 


The recent and fortunately short-lived rail embargo, which 
resulted from the soft coal strike, brought home to the retailer 
necessity of specifying the time and place of delivery of the goods 
in order to protect himself against late deliveries which could 
result in substantial losses because of the seasonal nature of the 
merchandise involved. Section 43 of the Uniform Sales Act pro- 
vides that, unless the contract of sale specifies a place and time 
for delivery, the place of delivery shall be the seller’s place of 
business and the time shall be a reasonable one. The addition of 
such specifications to the contract, of course, varies the result. 
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It is well known that the Sales Act sets forth many implied 
warranties as to the quality and fitness of the goods for use. 
Many of the current sales contracts between manufacturer and 
retailer go further and require the manufacturer to warrant ex- 
pressly his compliance with all provisions of law and govern- 
mental regulation governing his goods. 

Since the adoption of the Sales Act, the volume of law and reg- 
ulation governing business conduct has multiplied many times. 
Both manufacturer and retailer are now greatly affected by such 
things as labor laws, the Woll Labeling Act, the Robinson-Patman 
Price Discrimination Act, fire and flammability laws and regula- 
tions, as well as production and priority controls, most of the 
latter of which will soon have been removed as were the principal 
price controls. 

Also of increasing importance, with the development of new 
materials and the influx into the market of many new branded 
articles, is the requirement imposed by many buyers that the 
seller indemnify them against losses due to patent or copyright 
infringements by the goods or their trade-marks, as well as 
against losses from injuries resulting from defective goods. 

Here, again, the bargaining process becomes most evident 
where the merchandise in question hangs on the borderline be- 
tween the completely safe and the potentially harmful. 

Perhaps the most important of the terms added to the sales 
contract of the present day is the requirement that disputes aris- 
ing under the contract shall be referred to arbitration. Quick and 
effective settlement of sales disputes, and usually with experts 
in the field at the helm, has made arbitration increasingly attrac- 
tive to both buyer and seller. In a certain sense, arbitration 
obviates the need for many of the terms which are now specified 
in sales contracts. The arbitrator’s instinctive reliance on busi- 
ness equity and his knowledge of trade practice frequently work 
a balance between buyer and seller that overcomes many of the 
hardships which the one party would impose upon the other by 
virtue of his superior position in the trade. Here is, perhaps, a 
more practical method of achieving that desirable balance be- 
tween buyer and seller which the proponents of a permanent and 
uniform written sales contract are striving for. 

On the other hand, to rely completely upon a mechanical device, 
such as arbitration, to solve far-reaching problems of business 
ethics and stability in a free economy is to dodge the issue. Both 
the retailers and the manufacturer, as well as all other buyers 
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and sellers, who are tempted to disregard their contracts, must 
recognize that they merely aggravate the disease of economic 
irresponsibility which can only endanger our entire economic 
structure. 


NEWS AND NOTES 


Motion Picture Arbitration. The United States District Court for 
the Southern District of New York in United States of America 
v. Paramount Pictures, Inc., et al., issued on December 31, 1946 
a Memorandum in re Findings and Decree where it is said: 


“The arrangement for arbitration and an appeal board has been 
terminated except as to unfinished litigations and other matters referred 
to in the decree, because of the unwillingness of some of the parties to 
consent to their continuance. Nevertheless, as we have indicated in the 
opinion, these tribunals have dealt with trade disputes, particularly 
those as to clearances and runs, with rare efficiency, as both govern- 
ment counsel and counsel for other parties have conceded. 

Indeed, the arbitration system set up under the consent decree of 
November 20, 1940, was created pursuant to the prayer of the amended 
and supplemental complaint by the United States filed November 14, 
1940, in which, among other things, the plaintiff prayed that “a nation- 
wide system of impartial arbitration tribunals or such other means of 
enforcement as the court may deem proper be established pursuant to 
the final decree of this court in order to secure adequate enforcement 
of whatever general and nation-wide prohibitions of illegal practices 
may be contained therein.” 

We strongly recommend that some such system be continued in order 
to avoid cumbersome and dilatory court litigation and to preserve the 
practical advantages of the tribunals created by the consent decree.” 


College Groups Discuss Arbitration. On several occasions, col- 
lege students discussed arbitration problems, both domestic and 
international, and attended hearings at the Association’s Head- 
quarters. Included among these groups were students from 
Amherst College, Connecticut College for Women, Presbyterian 
Institute of Industrial Relations, St. Peter’s College (Jersey 
City), Wagner College (Staten Island), and New York Uni- 
versity. 
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PROTECTION OF FOREIGN INVESTMENTS 
JOHN B. GLENN * 


The problems and disputes which face exporters and importers 
are of direct concern to banks, for they affect the credit standing 
and the solvency of their customers. This is especially so in this 
period of transition and planning, when strikes are rampant, pro- 
duction schedules lag, and political and economic changes occur 
from day to day. This instability is fertile field for controversy 
and will have injurious effects upon participants in foreign trade 
unless claims and controversies can be controlled and directed 
into channels of amicable settlement. Arbitration holds the solu- 
tion to this situation and it should become the task of every bank 
to recommend to its customers that an arbitration clause be used 
in all types of foreign trade contracts and agreements. 

The arbitration clause, such as the standard clause recom- 
mended by the Inter-American Commercial Arbitration Commis- 
sion, has both a general and specific application. It can be used 
in every type of contract used by foreign traders such as sales 
forms, invoices, confirmation forms, agency or distributor 
arrangements, patent or licensing agreements, and joint invest- 
ment and “know how” contracts. 

The last two types of contracts mentioned are of special in- 
terest because they symbolize the modern method used by 
American industry and capital to set up new industries and 
enterprises in the Latin American Republics. This pattern pro- 
vides for mutual and joint participation of interests from both 
countries and permits the application of all the benefits and ad- 
vantages of American “know how” and skills, together with 
capital investment, without the difficulties and rivalries occa- 
sioned by the old method of sole ownership and exclusive control 
which readily became the object of retaliatory measures qn the 
part of both government and local business interests and often 
was subject to burdensome restrictions and excessive taxation. 
The new industries and enterprises established on this basis will 
require financing and banks are the principal source for this pur- 
pose. It is to the best interests of the banks and their customers 


* President, Pan American Trust Company. 
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to suggest that the standard arbitration clause of the Inter- 
American Commercial Arbitration Commission be included in all 
agreements covering the establishment of the business, its direc- 
tion and control, and its financing. The same holds true in licens- 
ing or patent arrangements, whether a fixed fee be provided for, 
or a schedule of royalties be determined, or participation in 
ownership for control be provided for. Disputes will arise con- 
cerning these factors and arbitration provides the only sound 
and expert way of settling them. 

Numerous United States corporations already have made use 
of the arbitration clause in the arrangements I have described, 
among them Westinghouse Electric International Co. and the 
U. S. Rubber Co. American and Mexican bankers are well ac- 
quainted with the somewhat recent operation undertaken in 
Mexico whereby, through the assistance and cooperation of 
Westinghouse Electric International Co. and Mexican interests, 
a large electrical industry has been established under the name 
of “Industria Electrica de Mexico.” The Commission’s arbitra- 
tion clause appears in the agreements covering Westinghouse 
Electric International Co.’s relationship with the new firm and 
Mexican interests. I strongly commend to American and 
Mexican bankers that they explore all the possibilities of this 
nature that come to their attention and recommend to their cus- 
tomers the use of the Commission’s arbitration clause. 

Applying arbitration to the specific problems of the exporter 
and importer, you will find that it can be of special assistance. 
Here is a method whereby exporter and importer can amicably 
and expertly settle all questions of quality, delays in shipment, 
questions concerning establishment of credits or credit terms and 
a host of other problems. The recent nationwide shipping strike 
presents a case in point wherein numerous disputes and claims 
will arise consisting of failure to accept merchandise because of 
the unusual delay, or damage or breakage occurring to merchan- 
dise while it awaited shipment on the docks. A drop in market 
price may result at various places where a concentrated arrival 
of similar or the same merchandise may occur, resulting in the 
refusal of some of those shipments. The'wise exporter and im- 
porter will have provided protection for himself by using an 
arbitration clause in the sales agreements or confirmation forms 
covering these orders. I would like to present another possible 
application of arbitration with specific reference to the importer. 
The principal fear in the mind of the importer is that the mer- 
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chandise purchased from the foreign exporter may not be accord- 
ing to sample or of an inferior quality, or may arrive in a defec- 
tive condition. If a letter of credit has been established, and the 
merchandise does arrive and is not according to specifications, 
the importer’s chances for reimbursement or recovery are solely 
dependent upon the good faith and moral standing of his foreign 
supplier. The same is true in the case of a draft, for in most cases 
the draft has to be paid before the merchandise in question can 
be taken over by the importer and inspected. In either case, the 
fears of the importer are well-founded. 

Here again, arbitration can come to the assistance of the im- 
porter. The contract of purchase between the importer and the 
foreign vendor should contain an arbitration clause, thus making 
it possible for the importer to enforce his claim in an automatic 
and impartial way if that becomes necessary. If the importer 
wishes to protect himself further, and he is able to secure the ex- 
porter’s consent, provision can be made in the purchase contract 
for the establishment of a letter of credit up to seventy or eighty 
per cent of the sales price, with the balance payable upon receipt 
and inspection of the merchandise and its consequent acceptance 
by the purchaser. In the event that an inspection reveals that the 
merchandise is defective or of inferior quality, then under the 
contract, the importer would have the right to make a demand 
for arbitration within a specified time limit. If such a demand 
is not made within the set time limit, then the unpaid balance 
deposited with the bank in escrow would be paid over to the for- 
eign exporter. On the other hand, if the importer exercises his 
right to ask for arbitration, and does so within the period of 
time specified, the unpaid balance of the purchase price already 
deposited with the bank is continued in escrow until the arbitra- 
tion proceedings are brought to a conclusion, at which time, in 
compliance with the arbitration award, the bank will pay over 
the sum of money to the party or parties in accordance with the 
terms of the award. 

The Inter-American Commercial Arbitration Commission is 
set up in all of the American Republics and its facilities and ser- 
vices are available to all banks and foreign traders. In Mexico, 
there exists an excellent Committee headed by Dr. Roberto Casas 
Alatriste, and among whose members are individuals well known 
to us such as Mr. Salvador Ugarte, Luis Latapi, Manuel Gual 
Vidal, Alejandro Quijano and Leopoldo Palazuelos. In the United 
States, its main office is at 9 Rockefeller Plaza, New York City, 
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and it has representatives in each of the leading cities. New 
Orleans has an excellent Committee that represents the Commis- 
sion, headed by Messrs. A. Miles Pratt, Francis Dwyer and E. 
0. Jewell, Chairman and Vice Chairmen respectively. The Com- 
mission has available for distribution a supply of varied litera- 
ture, explaining the use and application of the arbitration clause 
in foreign contracts. I strongly recommend that the bankers of 
Mexico and the United States can render a service to their cus- 
tomers by securing a supply of these pamphlets from the Com- 
mission and distributing them among their customers. 





INTER-AMERICAN COMMERCIAL ARBITRA- 
TION COMMISSION MONTHLY BULLETIN 


This Bulletin of the Commission, now in its fourth 
year of publication, carries notes on interesting de- 
velopments in the field of Western Hemisphere com- | 
mercial arbitration and publishes summaries of 
cases that are brought for settlement to the Com- 
mission. The Bulletin is available upon request with- 
out any obligation. 














REPORT OF THE INTER-AMERICAN COMMERCIAL 
ARBITRATION COMMISSION TO THE 
PAN AMERICAN UNION! 


ORGANIZATION AND FUNCTIONS 


The Inter-American Commercial Arbitration Commission was 
established as a result of Resolution XLI adopted by the Seventh 
International Conference of American States in 1933, which au- 
thorized the creation of an Inter-American agency charged with 
the responsibility of establishing an Inter-American System of 
Arbitration. Pursuant to this Resolution, in April, 1934, the 
Governing Board of the Pan American Union adopted a Resolu- 
tion providing for the establishment of the Commission. 

The Commission is administered from a central office located 
at 9 Rockefeller Plaza, New York City, and operates through 
National Committees and members located in each of the Ameri- 
can Republics. Its functions include: 


1) the maintenance and administration of an Inter-American 
system of arbitration for the adjustment of claims and con- 
troversies arising in trade and commerce among the Amer- 
ican Republics. 

2) the promotion of the widespread and uniform use of the 
Commission’s Arbitration clause in inter-American com- 
mercial contracts. 

3) the modernization and standardization of arbitration law 
and procedure in all of the American Republics in accord- 
ance with the principles adopted by the Seventh Interna- 
tional Conference of American States. 

4) the maintenance of a close liaison with the commercial in- 
terests and organizations of the hemisphere in order that 
they be represented and participate in the operation of the 
Inter-American System of Arbitration. 


All of the twenty-one American Republics are members of the 
Inter-American Arbitration System. The officers of the Inter- 
American Commercial Arbitration Commission are: Honorary 
Chairman, Spruille Braden; Chairman, Thomas J. Watson; Vice 
Chairmen, James S. Carson, Roberto Casas Alatriste, Daniel A. 


1 As requested by the Pan American Union. 
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del Rio, Miguel Lopez Pumarejo, Joseph C. Rovensky; Execu- 
tive Member, Frances Kellor; Executive Secretary, Joseph S. 
Cardinale. 


ACTIVITIES IN 1946 


1946 was the most successful year in the twelve-year history of 
the Commission. 


1) 160 new claims and controversies were referred to the 
Commission from every one of the American Republics and 
also Jamaica, French Guiana and Curacao. Together with 
86 cases pending from 1945, and carried over into 1946, 
this made a total of 246 cases handled by the Commission. 
This represents a 40 per cent increase in the number of new 
cases received. 170 cases were closed by the Commission 
of which approximately 60 per cent were brought to ami- 
cable adjustment. This represents a 38 per cent increase 
over the total of cases closed for 1945. Controversies actu- 
ally arbitrated increased by 12.5 per cent and compliance 
with awards has been 100 per cent. 

2) Approximately 100 firms were added in 1946 to the list of 
companies that reported to the Commission that they were 
using the Commission’s arbitration clause in inter-Ameri- 
can contracts. 

3) Memberships and contributions increased by 75 per cent 
over the total for 1945. 

4) Asa result of a grant of funds made to the Commission by 
the Office of Inter-American Affairs, and a special fund 
raised by Mr. John B. Glenn, President of the Pan Ameri- 
can Trust Company, the Commission was able to send its 
Executive Secretary to South America and Mexico. As a 
result, the Commission has strengthened its Committees in 
Latin America, established closer liaison with commercial 
organizations and official agencies, and stimulated activity 
in the countries visited towards the attainment of modern 
arbitration laws. In addition, through the cooperation of 
Latin American Bar Associations, questionnaires on arbi- 
tration law and procedure were distributed to lawyers and 
“Colegios de Abogados,” in order to secure information and 
data for a report to the Ninth International Conference of 
American States concerning the status of arbitration law. 

5) In 1946, the Commission selected the Chamber of Com- 

merce of Bogota as the recipient of the “Guia Arbitration 
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Award,” which was presented to the Chamber on the occa- 
sion of the first observance of “International Arbitration 
Day” in New Orleans, November 18, 1946. 

1946 witnessed the celebration of the First International 
Arbitration Day which was sponsored jointly by the Com- 
mission and International House in New Orleans. 

The Commission has been advised by the Association of 
Commerce of Rio de Janeiro and the Brazilian Develop- 
ment Commission that a bill has been prepared by both 
organizations providing for the modernization of Brazilian 
arbitration law and procedure and will be submitted to the 
1947 Session of the Brazilian Congress. 

Through the cooperation of Chambers of Commerce, banks, 
Consular offices and commercial organizations, thousands 
of the Commission’s informational pamphlets and Rules of 
Procedure in English, Spanish and Portuguese were dis- 
tributed in all of the American Republics. 


PROGRAM FOR 1947 


1947 will find trade and commerce among the American Re- 
publics reaching peak proportions and, as a result, increased de- 
mands will be made upon the Commission’s facilities, and the 
Commission, consequently, has embarked upon an expanded edu- 
cational and promotional program. 


1) 


3) 


4) 


Present Panels of Arbitrators will be enlarged and new 
Panels established, where they do not exist, in order to meet 
the increased demands that are being made on the Tri- 
bunals. 

A new informational pamphlet describing the Commis- 
sion’s facilities and services will be published in Spanish 
and Portuguese and distributed in large numbers to firms 
in Latin America. 

The Inter-American Business Relations Committee will be 
expanded to include representation from additional com- 
mercial organizations, so that their cooperation can be en- 
listed in the reference and settlement of claims and contro- 
versies and in promoting the use of the arbitration clause. 
The Bankers’ Committee of the Commission also will be 
expanded to include representatives from additional banks 
in the United States and Latin America in order to create 
a closer liaison with the banks in the reference and adjust- 
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ment of cases, and in furthering the use of the arbitration 
clause. 

The Commission will undertake a project to interest the 
universities and law schools of Latin America to include 
the study of arbitration law and procedure in their cur- 
riculum and to sponsor special studies or research projects 
in this field. 

The Commission will endeavor to secure the establishment 
of a scholarship fund to enable graduate students from one 
or more of the Latin American Republics to engage in a 
research project on arbitration law and procedure. 

The Commission’s present Monthly Bulletin, which has ap- 
peared in the past only in English, will also be published in 
Spanish. 

The Commission plans to resume the Western Hemisphere 
Conference on Foreign Trade and Arbitration which was 
last held in 1943, and which was suspended during the war 
due to travel and convention restrictions. 

The Commission will present a report covering its activities 
during 1938-46 to the Ninth International Conference of 
American States scheduled to meet in 1947, and will pro- 
pose that a draft convention be submitted to the Conference 
providing for the modernization and standardization of 
arbitration law and procedure in all of the American 
Republics. 

The Executive Secretary of the Commission will visit all of 
the Central American Republics and the West Indies to 
strengthen the Commission’s facilities in those areas. 
“International Arbitration Day” which was first held in 
New Orleans in November 1946 will be observed again in 
1947 with an appropriate public program. 

The Commission will enlist the further cooperation of com- 
mercial organizations and banks in the distribution of de- 
scriptive material and in promoting the increased use of 
the Commission’s arbitration clause. 
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NEWS AND NOTES 


Inter-American Air Transportation Services. An arbitration 
clause is used by Pan American Airways, Inc. in the various 
contracts with affiliated companies in the Latin American Re- 
publics, including Compania Cubana de Aviacion, S. A., Com- 
pania Mexicana de Aviacion, and Panair do Brazil. The clause 
not only provides for the settlement by arbitration under the 
Rules of the Inter-American Commercial Arbitration Commis- 
sion of any controversies arising out of the agreements and their 
performance “upon the written request of either party to the 
other given prior to the commencement of any action or suit.” 
It further provides that in case of termination of use of the facili- 
ties, or upon termination of the agreement, values of all ma- 
chinery and equipment of the Latin American corporations shall 
be determined by appraisers mutually agreed upon or “in case the 
parties cannot agree upon an appraiser or appraisers, by arbi- 
tration pursuant to Article VII of the agreement.” 


Defective Arbitration Clauses. At a recent meeting of the Busi- 
ness Relations Committee of the Inter-American Commercial 
Arbitration Commission, the problem of defective arbitration 
clauses was discussed. Improperly worded clauses which fail to 
name an administrator or the place of arbitration and do not pro- 
vide for rules of procedure often destroy or impair the validity 
and effect of arbitration. The need of bringing this problem to 
members of trade organizations was immediately recognized, 
and it was resolved “that trade organizations be urged to bring 
to the attention of their members the danger of using defective 
arbitration clauses, and the necessity of using a standard ap- 
proved form such as the Commission’s clause.” 


Inter-American Institute of International and Comparative Law. 
Phanor J. Eder, Chairman of the Law Committee of the Inter- 
American Commercial Arbitration Commission, in a lecture on 
Principles of Common Law, recently held at Habana, Cuba, 
quoted Dr. Antonio Sanchez de Bustamante as follows: “It is 
evident that the arbitration procedure possesses an advantage 
over litigation. In the first place, it facilitates the rapid solution 
of commercial controversies which otherwise is delayed because 
of the complexity of the subject matter treated and because of 
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the necessary procedure before the courts. Secondly and as a 
result of the aforementioned circumstances, it is less costly. 
Thirdly, it permits the liberal application of the rules and prin- 
ciples of equity which mitigate the rigors at times extreme and 
unjust, of law which is not allowed to the judges and ordinary 
courts.” Mr. Eder further stated the following with regard to 
commercial arbitration: ‘The old system of common law did not 
favor arbitration, but now the hostility of the courts has disap- 
peared and today in almost all of the jurisdictions of common 
law, by means of appropriate legislation, the complete validity 
of the arbitration clause is recognized in contracts in order to 
settle future controversies and arbitration has become a cur- 
rently accepted practice among merchants both as to domestic 
disputes as well as to those of international character. Legisla- 
tion in Latin America has fallen somewhat behind in this respect, 
except for Colombia, Law 2 of 1938) which has adopted a satis- 
factory arbitration law. In many countries still, the arbitration 
clause with respect to future controversies is invalid and is con- 
sidered ineffective. In other countries the legal requisites in re- 
gard to the form of the agreement (e.g. the requirement is 
a public instrument) makes it too complicated and costly a mat- 
ter and there are in addition other obstacles of a legal character 
which weaken its effectiveness. It has been my privilege to col- 
laborate actively in the work of the Inter-American Commercial 
Arbitration Commission since its organization in 1934 and I can- 
not but fail to take the present opportunity of recommending to 
you the advantages of arbitration in general and especially in 
international commerce and to ask your cooperation in putting 
into effect the necesary legislative reforms which have been 
proposed.” 


INTER-AMERICAN TRADE ADJUSTMENT AND AWARDS 


Expert’s Opinion Secured by Commission Accepted by Both 
Parties. A Colombian merchant upon receipt of merchandise 
purchased from a New York exporter, alleged that an over- 
charge of shipping expenses had occurred due to a misin- 
terpretation of FAS and CIF terms. With the consent of 
both parties, the Commission submitted the question for inter- 
pretation to the Vice President of a major shipping company who 
rendered an opinion confirming the position taken by the New 
York firm. The Colombian firm accepted this decision and the 
matter was brought to an amicable adjustment. 
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Failure to Ship Through Specified Port Ruled Breach of Con- 
tract. A Mexican manufacturer had contracted with a New York 
importer for the shipment of tula fibre which was in turn to be 
trans-shipped to a party in Sweden. Due to an embargo placed 
upon the shipment of that type of fibre by the Mexican govern- 
ment through certain specified ports, the Mexican firm was un- 
able to make shipment at the time specified in the contract but 
offered instead to forward the merchandise aboard ship from a 
different port upon payment in cash, which terms were different 
from those contained in the original contract. An award ren- 
dered by three arbitrators determined that the terms of the con- 
tract could not be unilaterally altered and that the New York 
party was within his rights in insisting upon delivery through 
the port in question. Therefore damages were awarded in his 
favor. 


Responsibility of agent abroad. A Brazilian buyer suffered severe 
custom fines which were charged to the American seller and duly 
paid. The American shipper immediately asked his agent for 
reimbursement, charging that he had failed to keep the American 
firm properly informed of the change in the regulations in Brazil. 
The New York principal and a representative of their Brazilian 
agent presented the case before an arbitration board composed 
of three New York foreign trade experts. An award was ren- 
dered in favor of the Brazilian party. 


Does identical quality but different brand name constitute a fail- 
ure to comply with order specifications? An importer from the 
Dominican Republic claimed that although the quality of rubber 
merchandise corresponded exactly to the quality ordered, the 
established trade name had a permanent clientele, as against 
which the unknown brand name constituted a distinct disad- 
vantage. Maintaining this contention, a prominent expert in the 
rubber field, as a single arbitrator, awarded a reasonable reim- 
bursement to the Dominican merchant. 


Did a specified quantity of tannin contain a certain quality of 
tannic acid? Was this acid suitable for the wine industry as dic- 
tated by the Chilean Department of Viniculture? This highly 
technical question was submitted to an arbitration board con- 
sisting of a professor of chemistry of Columbia University, a 
wine importer and an attorney. Reports on analyses obtained 
from Chile were carefully compared with analyses made by a 
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New York laboratory, in conjunction with the determination of 
whether the shipper had met the specifications of the order and 
whether such order had clearly specified the quality. Reimburse- 
ment was awarded to the Chilean purchaser. 


Examination of Merchandise Arranged by Commission Results 
in Settlement. A Philadelphia exporter had sold a shipment of 
envelopes to a Dominican merchant which upon arrival were held 
up by the customs’ authorities on the ground that they were not 
suitable for use. The purchaser made a claim against the Phila- 
delphia firm for the full purchase price and asked the Commis- 
sion’s assistance in making an adjustment. The Commission 
communicated with the Philadelphia exporter and, with his au- 
thorization, arranged for an inspection to be made of the en- 
velopes as a result of which a report was sent to him showing 
that the envelopes were not in a saleable condition. The exporter 
accepted the report and immediately reimbursed the importer for 
the purchase price. 


Check of Bank Records By Commission Adjusts Complaint. A 
Costa Rican company had placed an order with a Chicago firm 
for the purchase of typewriters, prepaying the purchase price by 
check through a New York bank. When the merchandise was not 
delivered after a reasonable length of time had elapsed, inquiry 
was made by the Costa Rican party through the Commission 
which in turn contacted the Chicago firm where no record of 
the transaction was discovered. The Commission communicated 
with the New York bank and found that a check had been cashed 
by the Chicago firm. When this proof was submitted to the 
United States company, the purchase price in question was im- 
mediately reimbursed to the Costa Rican party. 
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HIGHER EDUCATION LOOKS AT LABOR- 
MANAGEMENT RELATIONS 


PHILLIPS BRADLEY * 


Few would question that the improvement of labor-manage- 
ment relations is the most crucial domestic problem of our time. 
The present evidences of human maladjustments in our indus- 
trial life are, of course, no new thing. They are today, however, 
more widespread and potentially more dangerous than in the 
past. Our economy has become more delicately balanced as tech- 
nology has altered the pattern of managerial organization and 
function and modified the character of work skills and job-oppor- 
tunities. Our free-enterprise system is, moreover, confronted by 
a variety of challenges both at home and abroad. These chal- 
lenges may well prove not less decisive for our future prosperity 
and stability than competition from other industrial nations in a 
world economic order which, during the past half century has 
become essentially one in process and in destiny. 

To discover and apply adequate solutions for the immediate 
issues in labor-management relations is, indeed, an indispensable 
—perhaps the most indispensable—element in the achievement 
of our democratic objectives at home. Whether we can find these 
solutions is a test of our capacity to “promote the general wel- 
fare” which our constitution defines as one of the major ends of 
government (and organized society itself). That we are aware 
of the test is evidenced by many various segments of our activi- 
ties in American society today—within both industrial and labor 
groups, and among many citizen’s organizations and in govern- 
ment as well. None is more interesting or more potentially fruit- 
ful than the emphasis on this problem in our colleges and uni- 
versities. 

Various aspects of labor-management relations have long been 
studied by individual instructors in the relevant academic dis- 
ciplines and made the subject of both undergraduate and gradu- 
ate teaching. Until comparatively recently, however, there has 
been no concerted and specialized educational approach to the 
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whole range of these relations through a coordinated and 
cooperative application of the tools of the campus to their 
analysis. A brief review of current developments in this 
field in higher education is, therefore, not without interest. It 
offers at least one evidence that we are seeking a solution, by 
reason rather than emotion, for this most critical domestic issue 
of our time. 

What tools can higher education contribute to the analysis 
and solution of the various problems inherent in improving labor- 
management relations? Three seem of most immediate utility: 
research; extension (or adult education) ; instruction. Although 
these techniques of education are by no means the exclusive 
possession of the academic profession, they have been most 
highly refined and most effectively applied by those engaged in 
higher education. 

In applying them to this field, moreover, our colleges and uni- 
versities enjoy one uniquely important asset in seeking solutions 
for conflicts of interest or opinion (perhaps also in their analy- 
sis) detachment. By their very character and tradition as well 
as by their charters, our colleges and universities are committed 
to the impartial pursuit of truth. Whether or not the commit- 
ment has been accepted by academic individuals and institutions 
working in this field in the past is a matter of debate. Many 
groups, especially in the labor movement, would deny it. One has 
only to observe the deep suspicion in which higher education is 
still held in that great segment of our population to be aware 
both of the problem and of the challenge implicit in the position 
of the educator. Whatever may be alleged of the past, however, 
it can be said that those engaged in this contemporary effort on 
the educational front are conscious of the obligation of detach- 
ment. In applying the tools of research, extension, and instruc- 
tion to the betterment of labor-management relations, they recog- 
nize the indispensability of objectivity and impartiality. With 
these alloys, the cutting edge of the educator’s three tools can 
hew to the heart of the dynamic problems in this controversial 
field. Perhaps his status outside the arena of conflict equips him 
to use them more successfully than those whose detachment is 
not so secure or even so possible. 

If we review recent developments in the three areas of re- 
search, extension, and instruction, we find a marked acceleration 
of activity in each over the past few years. Research dates back 
half a century or more to the pioneer work of such men as Fred- 
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erick Taylor in industrial organization and John R. Commons in 
the organization and objectives of the labor movement. Just a 
quarter century ago, the first Industrial Relations Section was 
established at Princeton University. Since then, similar research 
agencies have been established at Princeton, Michigan, Stan- 
ford, Massachusetts Institute of Technology, Queen’s University 
(Canada), and California. 

These original Industrial Relations Sections were designed 
primarily to serve the needs of management in developing more 
efficient standards and practices in their personal programs and 
policies. They—and others, under whatever name, such as those 
functioning at Chicago, Yale, Minnesota, Stanford, and several 
other institutions—have undergone varying degrees of modifi- 
cation in purpose and activity. On the one hand, they have all 
tended to broaden their scope to include research into the prob- 
lems of concern to the labor movement as well as to industry. 
Several of the agencies mentioned have for some time been com- 
mitted to equal service to (as well as research upon) manage- 
ment and labor. On the other hand, several of these sections have 
recently experimented with various types of extension activity, 
especially group conferences and short courses. Although none 
has emphasized this function, all are developing various tech- 
niques for collecting information and attitude (especially at the 
top levels of labor and management organizations). Similarly, 
they are seeking new ways, beyond the printed word, of distri- 
buting the results of research to these groups. 

The research projects undertaken by these University research 
agencies, as well as the research teams collected to attack them 
are, moreover, today far more usually inclusive of other disci- 
plines than economics than was true even a decade ago. Several 
of the more recently established university research agencies, 
such as the Labor-Management Center at Yale and the Indus- 
trial Relations Center at Chicago, are pioneering in new areas 
of research. More specifically than in some of the other agencies, 
they are attacking the human aspects and effects of the indus- 
trial discipline. This new emphasis is, in fact, one which is per- 
meating a large number of institutional as well as industrial re- 
search programs and projects throughout the country. What was 
started a quarter century ago by Elton Mayo and his associates 
at Harvard is now recognized as one of the major foci of the re- 
search approach to labor-management relations. 

When we review the development of the second educational 
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tool—extension—we find an even more rapid growth in its use, 
during the past decade or so. Adult-education sources in this 
field are by no means an exclusive, even a primary, creation of 
our universities. Many labor unions and industrial organizations 
have promoted various types of training program. A few have 
met the highest standards of, and made notable contributions to, 
education objective and method; too many have been designed 
to meet the test of indoctrination rather than of true instruction. 
Both industry and labor have also developed or stimulated a num- 
ber of “staff”? educational services, such as the American Fore- 
men’s Institute, the American Management Association, the 
Workers Education Bureau, the American Labor Education Ser- 
vice. It has remained for the universities to broaden both the 
purpose and the scope of adult education in labor-management 
relations through their extension services. The potential contri- 
bution of these extension services to better understanding—by 
the community as a whole as well as by labor and management— 
of the inherent nature of our economy and its working seems 
very high. How are our universities shaping and using the ex- 
tension tool today? 

Over the past three years, at least seven specific extension pro- 
grams in labor-management relations have been established by 
state educational institutions. Under specific grants by their 
state legislatures in Rhode Island, Connecticut, New York, Michi- 
gan, Illinois, California and Washington, broad-scale extension 
programs in the field have been established. A number of other 
state universities, notably Rutgers, Pennsylvania State College, 
Purdue, Wisconsin, and Minnesota, have for longer or shorter 
periods (Wisconsin’s School for Workers is nearly 25 years old) 
carried on more specialized extension activities for labor or man- 
agement groups. 

It is interesting to note, moreover, that the subject-matter of 
extension requested by both industry and labor is broadening 
out from the “core” subjects such as collective bargaining, labor 
legislation, or the history of the labor movement. There is grow- 
ing interest in the under civic and social concerns of the individ- 
ual and the group. Employers and workers are also citizens, 
homemakers, hobby enthusiasts. Their interests as people may 
be even more important than as members of a particular group 
within the industrial discipline. University extension is being 
increasingly called on to serve these community-focused interests 
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by both labor and management groups. This trend may, in fact, 
prove one of the significant developments of the next decade. 

One other point regarding extension is worth notice. Educa- 
tional services seeking to broaden understanding—and so ac- 
celerate cooperation—in labor-management relations need not 
and should not be directed exclusively to the immediate clienteles 
of organized industry and labor. The “party of the third part” 
is no less important. What happens in a given situation in a 
particular community will often be determined as much by the 
climate of general opinion as by the acting of the parties them- 
selves. It is no less important that other groups—farmers, 
housewives, service clubs, Mr. and Mrs. John Citizen—appreciate 
the problems and issues in labor-management relations than that 
industry and labor understand them. Here, too, recent experience 
in several state extension programs indicates a growing com- 
munity interest in and a broader clientele for courses and other 
services relative to all aspects of these relations. 

The third major contribution of higher education to this field 
lies in on-campus training of future professional workers— 
whether in industry, unions, or government agencies. Four 
states, New York, Illinois, California, and Washington, have, 
within the past two years, established schools or institutes with 
this as a major element in their programs. A number of other 
public and endowed universities have long provided this type of 
training. Although much of the earlier training was specifically 
for service in industry, there is a growing emphasis on broaden- 
ing training to include the needs and interests of the labor 
movement. 

It would be interesting to trace in some detail the scope and 
variety of the various training programs now available. The 
most comprehensive is that of the New York State School of 
Industrial and Labor Relations—at Cornell University. There, a 
four-year under-graduate curriculum in addition to graduate 
work has been specifically designed to provide an intensive train- 
ing in labor-management relations. Other institutions have lim- 
ited themselves to graduate training, with varying patterns of 
under-graduate majors in the social sciences as a background. 

Most of our larger universities have offered work in the field 
for a considerable period. The present direction of this training 
is following that outlined earlier—of equal emphasis on the needs 
and interests of both industry and labor. As this direction is ex- 
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plored and implemented, it may well have a significant influence 
in the character and conduct of labor-management relations. 

Teachers themselves may have a different outlook on their 
function when they reflect that before them sit one student who 
may someday represent a union, another the management, a third 
a government agency, in a collective-bargaining negotiation on 
the arbitration of a grievance. 





NEWS AND NOTES 


The Labor-Management Arbitration Letter, a new monthly pub- 
lication of the American Arbitration Association, comments on 
current events in the field of industrial arbitration. These Let- 
ters, the first of which appeared December, 1946, are available 
upon request. Among the matters discussed are: modernization 
begins in construction arbitration; are “ground rules” important 
in labor arbitration?; arbitration—a part of the “cooperative 
spirit” ; are contract terms properly arbitrable?; Wage Stabiliza- 
tion Board demise affects arbitration in collective bargaining 
agreements; should labor awards be published?; arbitration costs 
queried; I.T.U. backs down from anti-arbitration stand. 


Are “Ground Rules” less important in Arbitration than in Foot- 
ball or Poker? Any critical analysis of collective bargaining 
agreements will lead to the conclusion that large sections of both 
management and labor think that mutually agreed rules to govern 
arbitration are unimportant. Probably not one single member 
of either group would bother to go to a football game where the 
umpire made up his rules to suit himself as the game progressed. 
Certainly none would sit in a poker game where the question of 
whether three of a kind beat a full house was open to debate be- 
tween the players. 

But thousands of them blandly write arbitration clauses into 
their contracts apparently without a moment’s thought as to 
what rules will govern the parties and the umpire if a dispute as 
to the interpretation or application of any contract provision 
goes to arbitration. Many have been rudely awakened to the 
importance of agreed rules by their first experience in arbitra- 
tion. 

There are over 30 points important to consider in arranging 
for arbitration. Yet thousands of contracts fail to deal with 
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more than one or two of them. Perhaps this is due to the belief 
that it will never be necessary to resort to arbitration—“so why 
bother to spell out in detail the rules that will govern the 
procedure? ” 

If by writing an arbitration clause into the contract you auto- 
matically were guaranteed that you would never have to use it, 
this happy-go-lucky attitude would be justified. But you aren’t 
guaranteed any such delightful security. So it is definitely sound 
advice to suggest that you examine your present arbitration 
clauses critically. If no rules are provided, it is likewise sound 
advice to suggest you examine those that are available. It may be 
that you will want to amend your present contracts and repair 
this important omission, if it exists, before sad experience dic- 
tates the necessity. And in your new contracts, covering a for- 
ward period which is bristling with unresolved questions, you 
will doubtless want to cover at least the major points in a clear- 
cut agreement in advance. 

Two ways lie open to you— 


1) Set up detailed provisions in the basic contract, or 
2) Use an arbitration clause that adopts rules that have 
stood the test of time and experience. 


AAA Rules are available on request for examination and com- 
parison. They represent the experience gained in the impartial 
administration of over 25,000 cases submitted to the American 
Arbitration Association during the last twenty years. 
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PROFESSOR JOSEPH P. CHAMBERLAIN 
PHILIP C. JESSUP * 


Professor Joseph P. Chamberlain of Columbia University has 
rendered so much service to so many causes that it is hard to find 
a field of law or of humanitarianism, especially when the matter 
has international ramifications, wherein his quiet and effective 
influence has not been felt. Rarely has a man of such ability 
done so much with so little fanfare. His influence has over and 
again been registered in conversation or private correspondence 
with those who have turned to him for help and advice which he 
has never been too busy to give. Frequently the advice has been 
given with so much deference and courtesy that the recipient may 
not always have been fully conscious of the extent to which he 
has profited from it. As co-founder in 1909 of the Legislative 
Drafting Research Fund and as its Director for nearly thirty 
years, Professor Chamberlain’s profound knowledge of law and 
of government and his keen practical sense have made them- 
selves felt in the development of much national and state legis- 
lation. In the international field he has equally been called upon 
and has contributed with voice and pen to the development of 
orderly international relations. In a paper read before the Ameri- 
can Academy of Political and Social Science in 1930, he related 
the progress of international organization to the fact that “Busi- 
ness is today international.” He noted that “the strength of in- 
ternational business as against nationalism in the narrow sense 
is growing rapidly and is perforce bending that nationalism to 
meet its necessities.” In studying any international or national 
problem, he has been concerned to analyze the actual need which 
required some new law, or institution or procedure, and his tech- 

nique has been to draft a plan directly responsive to the need 
and possible of realization. He has appreciated the fact that in 
international relations of all kinds, the law-enforcing machinery 
of the national state must be utilized. 

That was why he was able to advise wisely the American Arbi- 
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tration Association in 1927 and 1929 concerning the measures 
necessary to make effective within the United States the 1923 
Protocol on Arbitration clauses, and to render such distinguished 
service in the improvement of American arbitration law and in 
the advancement generally of sound principles and practice of 
arbitration. In the paper which he read in 1931 at the Thirty- 
Sixth Conference of the International Law Association, on “In- 
ternational Commercial Arbitration from an American View- 
point,” Professor Chamberlain stressed the essential need for 
cooperation between “the commercial world” acting through 
“organized trades” and the national state. He also stressed the 
need at that time to follow up the legislative and treaty begin- 
nings with proper administrative devices because “the plainer 
and simpler the path of arbitration is made, the better it is pro- 
vided with signposts, the easier it will be to follow. 

Because of the catholicity of his interests and the breadth and 
depth of his knowledge and the acumen of his mind, Professor 
Chamberlain has been one of the great contributors to the 
modern development of more orderly methods and procedures 
for the settlement of commercial, political, social and scientific 
problems which are complicated by their international ramifi- 
cations. 

















+ EDUCATION }é* 





AN ARBITRATION LABORATORY IN LAW SCHOOL 
FLEMING JAMES, JR.* 


Perhaps Law Schools offer too little in the way of clinical 
courses designed to train law students in many of the skills of 
the profession. One reason for this has been that it is hard to 
set up conditions that are realistic enough to put students on 
their mettle and to make them react the way lawyers do in life. 
But, of course, the presence of difficulties does not do away with 
the need. So we are making, at the Yale Law School, what we 
think is a very interesting and perhaps promising experiment 
along that line, at least so far as the verbal skills go, in a regular 
course, offered for credit, which we call Case Presentation. 

Yale, like many another school, has long had a required Moot 
Court course in which the student gets a pretty good introductory 
training in the preparation and argument of a case before an 
appellate court. Some years ago the effectiveness of this work 
was greatly increased by substituting records of actual cases on 
appeal for the former “canned case” which presented a single 
neat question of law in an artificially simplified form. At about 
the time of this change there started up an extracurricular stu- 
dent organization called the Thomas Swan Barristers’ Union 
which undertook to do the same sort of a job for the presentation 
of a case in the trial court. The difficulty of simulating actual 
conditions in this sphere was infinitely harder but a device was 
hit upon which has worked exceedingly well ever since. Files of 
actual cases are borrowed from a railroad and some insurance 
companies. These are stripped of pleadings and given to the con- 
testants in pretty much the same shape as that in which a claim 
file would come to a lawyer. From that point the contestants 
prepare and try their cases. They get other students or people 
outside the school to act as witnesses and the witnesses learn 
everything which the file discloses that he knows or has said. An 
outside attorney or judge sits on the case (usually with a jury). 
He and a student director give a critique of the case to the con- 
testants, and others who want to hear it, after the trial. 

These were the models we had to go on in working out the pres- 


* Professor of Law, Yale University. 
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ent course. The Barristers’ Union especially covered some of 
the ground we wanted to cover. But we were particularly 
anxious to give the student some training in other aspects of 
handling a case besides litigation. After all, a good deal of the 
law school curriculum is more or less concerned with one aspect 
or another of the process of litigation, while in the modern prac- 
tice of law other ways of handling disputes are assuming ever 
greater importance and law school training along these newer 
lines has not kept pace with their growth. In addition to litiga- 
tion, therefore, this course is designed to stress the processes of 
negotiation and arbitration. In other respects, also, we are per- 
haps breaking new ground. One of the men who originally 
thought of the course is not a lawyer at all, but a member of our 
faculty with a background in the social and psychological 
sciences. He is one of those regularly giving the course and 
brings to bear on it skills and techniques calculated to train the 
student more effectively to use his personality in presenting 
the case throughout its various stages. Then, too, we have a 
Soundscriber to record the conferences, hearing, and trials, and 
to play back in connection with the critiques. The machine and 
records are available to the students at all times and they use it 
also for practice and self-instruction. 

One of the hardest jobs is to find good cases. We need ones 
which involve disputes of fact which lend themselves to settle- 
ment, either by arbitration or by litigation, without the invention 
of too much additional testimony. Moreover, the files must be 
pretty complete, with all the exhibits and either the statements 
of witnesses or a transcript of their testimony. Naturally, some 
latitude is given to supply further facts or exhibits along the line 
charted out by the file; and since the cases and all the persons 
concerned are real, the contestants sometimes are able to bring 
out real facts which do not appear in the file. The American 
Arbitration Association has been of great help in getting for us 
some of our best cases. 

The course was given for the first time last term. It was 
limited to twelve students. These were divided into three teams 
of four each, and three cases were handled. Each team—two on 
a side—acted as clients and witnesses in one case and as attor- 
neys in another. The files were given to the clients and witnesses 
(who could, of course, call on anyone in the course or outside of it 
to be additional witnesses). The attorneys started with no 
knowledge of the case. The first conferences were those between 
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attorneys and clients. At this and later conferences, the attor- 
neys had to elicit what facts and get what exhibits they could 
from the clients. At this and all later stages, the students threw 
themselves into their respective parts with enthusiasm and por- 
trayed them with unbelievable realism. 

The next step was that of negotiation between the two sets of 
attorneys in each case. The rest of the class attended these con- 
ferences and joined with the faculty members in giving the 
critique after it was over. Whether these conferences resulted in 
settlement or not, it was assumed, for the purpose of the next 
step, that no agreement had been reached and that the case would 
proceed to arbitration. 

One of the cases we handled last term arose under a contract 
between a foreign purchasing commission and an American 
armament company. The contract had an arbitration clause. 
The other cases were labor disputes. 

In one of these, the collective bargaining agreement provided 
for arbitration by the United States Conciliation Service or its 
designee; in the other, all disputes were to come before the um- 
pire chosen by the Company and the Union to act on a permanent 
basis. In each of these cases the attorneys had to take the neces- 
sary steps to bring the matters on for arbitration. Here, again, 
the American Arbitration Association gave us yeoman service. 
At the beginning of this part of the course, Mr. J. Noble Braden, 
the Association’s Tribunal Vice President, came up to New 
Haven and spent an afternoon talking informally to the class 
and answering questions about arbitration. The New Haven 
Office of the Association then furnished a panel of available arbi- 
trators for the armament contract case and Mr. Oliver F. Bishop, 

(Tribunal Clerk), attended the hearing and acted as clerk there. 
The students themselves selected the arbitrator from the panel 
and made all arrangements for the time of the hearing. The 
arbitrator was an executive in one of the principal local manu- 
facturing companies. In one of the labor cases, Mr. Braden put 
us in touch with a top-flight arbitrator who agreed to come up 
and serve. In the third case, the man who serves as umpire for 
the company and union in real life presided at the hearing for 
the course. The hearings were all held in the faculty lounge at 
the law school, around a table. Witnesses were called and ex- 
amined and exhibits put before the arbitrator. The proceedings 
and the atmosphere were informal, dignified, and realistic. Al- 
though one of the cases was especially long and complicated, a 
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surprisingly large part of it was pretty well brought out in the 
single afternoon session allotted to it. 

It was interesting to see the differences in personality among 
these experienced and competent arbitrators and how these dif- 
ferences affected the hearings. One of the men, for instance, left 
practically the entire conduct of the proceeding up to the attor- 
neys, while another of them took a very active part in the hear- 
ing, supplementing the examination of witnesses, getting the 
issues stated and narrowed, and the like. Each method was in 
its own way effective and the contrast was valuable experience 
to the members of the class, who all observed it. The students 
themselves, of course performed very differently their respective 
roles. At one hearing, two of them on opposite sides of a case 
got on each other’s nerves and clearly showed irritation. Another 
student was belligerent with adverse witnesses. In the course of 
some of the examinations, the lawyers argued with witnesses. 
Several times cross-examination was random and futile, or 
served only to emphasize the adversary’s points. On the other 
hand, there were some beautifully concise and skillful examina- 
tions and cross-examinations. Nothing was done about these 
things as the hearing progressed. Afterwards, the recordings 
of these incidents were played back to the class and there was 
full discussion on the effectiveness or ineffectiveness of different 
lines of conduct, and of various attitudes and traits of per- 
sonality. 

As is typical in arbitration, little heed was paid to the rules 
of evidence. This made things move much faster than in litiga- 
tion. We noted particularly that the use of leading questions, 
when adroitly put, saved a great deal of time in bringing out com- 
plicated testimony. One of the cases, though, showed how in- 
formality may have its pitfalls. The dispute arose out of the dis- 
charge of an employee and the original grievance was couched 
in ambiguous and not very meaningful language. The attorneys 
in the case did not, at any point, reduce the issue to more precise 
form, nor did the arbitrator at the beginning of the hearing. At 
the end of the hearing, it developed that the really meritorious 
question was not covered by the grievance for all of its vague- 
ness. The arbitrator felt that in a real case there would have had 
to be an entirely new hearing with all its attendant expense and 
delay. The lesson made a profound impression on all concerned. 

After the arbitration hearings, it was assumed there had been 
no such proceedings and no arbitration clauses in the contracts, 
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and the principal issues in each case were litigated, two before a 
jury and one before a court sitting without a jury. Experienced 
trial men acted as judges. At this stage all formalities were 
strictly observed. We have a regular court room in the law school 
so that even the physical aspects of a real trial were reproduced. 
The purpose of this article is not to describe the litigation stage. 
But it is very pertinent to point out the almost unbelievable con- 
trast in the two methods of submitting disputes, and nothing 
could point this up more dramatically than this device of having 
the same men present the same issues in both kinds of 
proceedings. 

The difference was most sharply brought out in the armaments 
contract case. As a part of its defense, the foreign purchasing 
commission had to try to show that further performance under 
the contract was forbidden by the United States Government. 
The steps taken by the government representatives were all 
shown in the arbitration hearing (as, indeed, they had been in 
the original real arbitration hearing), though the legal effect of 
these steps left much room for question. At the trial, however, 
with the same testimony and other evidence at their disposal, the 
purchasing commission’s attorneys were never able to lay a 
foundation for the admissibility in evidence of this whole line of 
testimony! Some of it had been admitted provisionally on the 
promise of connecting it up, but the chain of authority down to 
the major in the War Department, who actually issued the in- 
structions, was never shown in a way to satisfy the rules of evi- 
dence. The result was a directed verdict for the armament com- 
pany. After the trial, the judge and the rest of us discussed the 
problem at some length and agreed on just about what would 
have had to be shown to get this line of evidence in. The addi- 
tional burden would have been considerable. The rules that re- 
quire it, of course, can all be defended as safeguards. But the 
whole demonstration left at least one student (who had been on 
the winning side of this trial) with a reaction to the Anglo- 
American rules of evidence which would match Jeremy Ben- 
tham’s own. 
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FROM ALPHA TO OMEGA IN ARBITRATION 
A Dramatic PRESENTATION OF ARBITRATION IN ACTION 
IRVING J. KURZ * 


February 18, 1947 will long be remembered as the date of an 
historic event in the annals of arbitration. Under the modest 
title “From Alpha to Omega,” there was then presented at the 
House of the Association of the Bar of the City of New York a 
dramatic presentation of arbitration procedures and techniques, 
by a cast of lawyers invited from the membership of the Associa- 
tion of the Bar, the New York County Lawyers Association, and 
the American Arbitration Association. All the incidents and 
procedure of an actual case, from the framing of the arbitration 
agreement and the emergence of a dispute, to the confirmation 
of the award in arbitration, were developed. The award was ren- 
dered by probably the largest and most impressive Arbitration 
Board ever convoked,—all of the enraptured audience, of whom 
there were 204 in attendance, and consisting in the main of at- 
torneys. Their sustained interest was plainly evidenced by the 
large number who remained after the conclusion of the presenta- 
tion and by the varied and many questions which they asked. 

The case selected was a controversy between a manufacturing 
company of New York City, and a sales corporation of Newark, 
New Jersey. The manufacturing company was represented by 
“Terry Shostakovitch, Esq.” (John T. McGovern) ; “Irving Taft” 
(Irving J. Kurz) appeared for the sales corporation. For the 
American Arbitration Association, “Askit N. Dodge” (Martin 
Domke), acted as Chief of Legal Research, “Rudolph Choate” 
(Rudolph Pappenheim) as Clerk of Tribunals, “Jay Noble” (J. 
Noble Braden) as Administrator of Tribunals and “Voice” of the 
Arbitrators, “Rufus DeValera” (Rufus S. Paret), President of 
the manufacturing company, and “Ferris Highprice” (Ferris 
Faulkner), Vice-President of the sales corporation. “Lord 
Vynior Coke” (Osmond K. Fraenkel) was the Judge at Special 
Term for Motions, New York Supreme Court. 


* Member of the New York Bar and member, Committee on Arbitration, 
New York County Lawyers Association. 
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The two companies entered into a contract in November, 1943, 
under the terms of which the manufacturing company agreed to 
produce for the sales corporation 500,000 automatic cookers, 
which the sales corporation planned to sell to families whose 
women folk were engaged in war work and were away from the 
house all day,—then familiarly known as “Rosie, the Riveters.” 
Raw food would be inserted in the cooker and would be ready- 
cooked in 8 to 10 hours. The sales program was based upon 
Rosie’s loading the cooker in the morning and having dinner 
ready when she returned; her husband would load the cooker 
when he went off on the late afternoon shift, so that his dinner 
would be ready when he came home, whereupon Rosie would re- 
load the cooker for another member of the family going off on 
the swing shift. 

In preparing the contract, the manufacturer strongly opposed 
the inclusion of an arbitration clause. The sales corporation, 
however, with equal vigor, insisted upon an arbitration provi- 
sion, to the point where it was ready to abandon negotiations 
and do business with another company unless an arbitration 
clause were included, and it so informed the manufacturer. After 
conferences between the attorneys for both parties, and with Mr. 
“Dodge,” (Legal Research Director of the American Arbitra- 
tion Association), the standard arbitration clause of the Ameri- 
can Arbitration Association was agreed upon, with one amend- 
ment suggested by Mr. “Dodge” and accepted by both parties, 
i.e., that arbitration be held in New York. Mr. “Dodge” gave a 
clear and comprehensive outline of the value of arbitration from 
the lawyer’s viewpoint and, particularly, of the advantages of 
an arbitration proceeding under AAA rules, which allow service 
by mail upon a non-resident party, of papers, notices or process, 
not only for the initiation but also for the continuation of an arbi- 
tration, as well as for the entry of judgment on an award. Mr. 
“Dodge” also explained that by virtue of a recent amendment to 
the New York Statute a contract which provides for arbitration 
in New York is deemed a consent of the parties (non-residents as 
well as residents), to the jurisdiction of the New York Supreme 
Court for the enforcement of such contract. In each case Mr. 
“Dodge” cited and read from a number of New York and Federal 
court decisions in support of his statements. 

The manufacturing company was wholly in default. It failed 
to produce any of the cookers, claiming it was prevented from 
doing so because of steel priorities imposed by the government, 
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by reason of which it could not procure adequate supplies of raw 
materials. The sales corporation was far from convinced that the 
manufacturer acted in good faith or that it was relieved from 
liability because of the claimed imposition of government con- 
trols and priorities. 

The foresight of the sales corporation in insisting upon an 
arbitration clause in the agreement, against the opposition of the 
manufacturer, now began to bear fruit. It promptly instituted 
arbitration proceedings, by serving a written demand for arbi- 
tration upon the manufacturer, setting forth the nature of 
the dispute and claiming $1,025,000.00 to be due, of which 
$1,000,000.00 represented consequential damages or loss of profit, 
at the rate of $2.00 per cooker on the 500,000 units, and 
$25,000.00 for out-of-pocket expenses. The manufacturer filed an 
answering statement, in which it offered to pay the $25,000.00 
out-of-pocket expense, but disclaimed liability for consequential 
damages on the ground that it was prevented from performing 
by force majeure. 

After the demand for arbitration was served, and prior to 
filing its answering statement, the manufacturer made a timely 
motion at Special Term of the Supreme Court to stay the arbitra- 
tion, claiming that the contract was frustrated by force majeure 
that it, therefore, ceased to exist, and that there was accordingly 
no issue for the arbitrators to pass upon. In opposition to the 
motion, the sales corporation argued that it entered into the 
contract in good faith, that the contract contained the standard 
arbitration clause recommended by the American Arbitration 
Association and greatly favored by lawyers and business men for 
the settlement of commercial disputes, that the breach occurred 
subsequent to entering into the contract and was fully embraced 
under the broad and comprehensive language of the arbitration 
clause, and that the arbitrators had full jurisdiction to determine 
whether force majeure existed in this case, and if so, whether the 
manufacturer was thereby relieved from liability. “Judge Coke” 
thereupon outlined his exposition of the law governing the con- 
tract and the arbitration clause, and cited many authorities up- 
holding the validity of the arbitration clause and the sales cor- 
poration’s right to avail itself of its benefits. The Court accord- 
ingly denied the motion and directed the parties to proceed to 
arbitration, in accordance with the terms of the contract. 

The mechanics of selecting the arbitrators, the examination 
of the arbitrators’ cards and discussion of the type of arbitrators 
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required in a case of this kind, the care and discrimination with 
which the list of Panel arbitrators is prepared before submission 
to the parties, the right of each party to veto any names on the 
list, and how the arbitrators are finally appointed from the names 
that are mutually approved,—all were portrayed with realism 
and fidelity by Messrs. “Noble” and “Choate,” respectively Ad- 
ministrator of Tribunals and Tribunals Clerk at the offices of 
the American Arbitration Association. 

At the hearing before the arbitrators, evidence was offered by 
both sides. The manufacturer renewed its offer to pay the 
$25,000.00 out-of-pocket expense, but resisted the claim for con- 
sequential damages. Under the circumstances, the only issue 
before the arbitrators was whether force majeure was present 
in this case, and if so, whether it relieved the manufacturer from 
liability for consequential damages accruing from its failure to 
deliver. After considering the evidence, the arbitrators (the 
audience) were polled for their decision, whereupon the verdict 
was announced. The arbitrators found very decisively for the 
manufacturer. 

The sales corporation thereupon moved at Special Term to 
modify or correct the award, on the ground that the undisputed 
evidence clearly established the $1,000,000.00 claim for loss of 
profit, that the arbitrators had obviously miscalculated the 
figures, and that they did not fully comprehend or had misin- 
terpreted the law governing loss of profits. Opposing the motion, 
the manufacturing company’s attorney argued that the question 
whether the contract was frustrated was within the jurisdiction 
of the arbitrators, who had heard the evidence and made their 
decision, that whether or not the arbitrators misinterpreted the 
law was wholly irrelevant, since the determination of the arbi- 
trators, both as to the law and the facts, is not reviewable and 
may not now be disturbed, that the arbitrators kept within the 
submission of the controversy, that errors, mistakes, departures 
from strict legal rules, are all included in the arbitration risk, 
and that in the absence of fraud, corruption or misconduct affect- 
ing the award, none of which was concededly claimed here, the 
award was final and was not subject to amendment by the Court. 
After hearing both sides, “Judge Coke” upheld the contentions of 
the manufacturer, and denied the motion. In an exhaustive ex- 
position of the law, the Court pointed out that there was ample 
precedent and authority for holding that where parties select an 
arbitrator to pass upon a controversy arising between them, his 
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determination—both as to the law and as to the facts—is not re- 
viewable, that mere errors of judgment are no ground for inter- 
fering with the award, and that arbitration’s principal claims to 
merit as a means for the settlement of disputes, 7. e., promptness 
and finality, would be destroyed if questions of fact or of law 
could be reviewed as though on appeal from a court judgment. 

This ended the presentation. There then followed many ques- 
tions from the audience on points which arose in the course of the 
proceeding, all of which were fully and satisfactorily answered 
by the “Judge” who remained on the “bench” for that purpose. 

The presentation was not without its humorous moments. 
While a script was prepared, much was left to the imagination 
of the members of the cast, and there was, as a result, consider- 
able ad libbing which brought forth trickles of laughter from the 
audience. 

From every standpoint, the presentation was highly successful. 
It was altogether edifying and instructive and fully served its 
purpose,—to familiarize those who have had little or no experi- 
ence with arbitration practice, with the procedure and techniques 
of arbitration and its benefits and advantages for both lawyers 
and business men. 

Much credit is due to Mr. John T. McGovern, Chairman, Arbi- 
tration Committee, Association of the Bar, who conceived the 
idea and under whose direction the presentation was produced; 
and to Mr. Paul Fitzpatrick, Administrative Vice-President, 
American Arbitration Association, who wrote the script and de- 
voted much time and effort in planning and arranging for the 
production. 














REVIEW OF COURT DECISIONS 
CIVIL 


Allowances under Separation Agreements are Arbitrable Issues. A separation 
agreement provided for allowances to be fixed by arbitration if the parties 
could not agree after a period of a year upon the amount to be paid. A de- 
cision of Special Term directing the husband to proceed to arbitration was 
reversed by the Appellate Division and reinstated by the Court of Appeals, 
under the authority of Luttinger v. Luttinger, 294 N. Y. 855. In that case, 
which was arbitrated under the Rules of the American Arbitration Associa- 
tion, the agreement read as follows: “In the event that the parties at the 
end of any such period, are unable to agree upon the reasonable sum that 
the husband shall thereafter pay to the wife for her support and main- 
tenance, such dispute shall be referred to arbitration.” For further refer- 
ences see note in The Arbitration Journal Vol. 1, p. 328 (1946). Robinson v. 
Robinson, N.Y.L.J., January 10, 1947, p. 129. 


Real Property Issues not Arbitrable. Under an antenuptial agreement providing 
for arbitration, a claim was made for the execution and delivery of a deed 
conveying an undivided one-half interest in fee to the heirs of a deceased 
of certain premises. Arbitration was denied inasmuch as the issue is not 
arbitrable by virtue of the specific provisions of Sec. 1448 subdivision 2 of 
the Civil Practice Act. Berger v. Ginsberg, N.Y.L.J., December 20, 1946, 
p. 1830, Walsh. J. 


Acknowledgment of Award Necessary. The confirmation of an award was 
denied because it was not acknowledged. Said the court: “The failure to 
acknowledge the award in the form required by section 1460 of the Civil 
Practice Act deprives the court of power to enforce it as prescribed by 
statute (Sandford Laundry, Inc., v. Simon, 285 N.Y., 488). Whether the 
deficiency may be corrected under the provisions of section 1462-a of the 
Civil Practice Act, (cf. Sandford Laundry, Inc., v. Simon, supra) or 
whether the petitioner must be relegated to his common law action to en- 
force the award is not now before the court.” Okun v. Levine, N.Y.L.J., 
January 4, 1947, Null, J. 


No Costs for Confirmation of Award Allowed. “The court has no power to allow 
costs and disbursements attendant on the motion to confirm the award where 
neither the agreement to arbitrate nor the award referred to any such item 
(Uneeda-Hempstead, Inc. v. Bill Well Cont. Co., 168 Misc. 774). Kremer v. 
Lambert, N.Y.L.J., December 20, 1946, p. 1827, Gavagan, J. 


COMMERCIAL 


Waiver through Court Action of Right to Arbitrate. Under a contract, for the 
manufacture of drapery cranes, which provided for arbitration, a dispute 
arose as to whether the manufacturer had been manufacturing cranes in 
conformity with the contract and whether the buyer had any legal justifica- 
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tion for the cancellation of the contract. The buyer commenced an attach- 
ment procedure in New York court against a bank with which he had de- 
posited an escrow deposit. The question arose whether the mere filing of a 
suit is sufficient to evidence an intention to abandon arbitration. A motion 
of the buyer for a stay of interpleader suits instituted by the bank pending 
arbitration was denied; said the Circuit Court of Appeals, Seventh Circuit 
(Chicago, Ill.): “It is recognized that the abandonment of the right [to 
arbitrate] does not necessarily depend upon the number of steps taken but 
that such abandonment may be evidenced by the first step... .. Obviously, 
the buyer did not have a right to arbitrate and to litigate at the same time, 
and when he chose the latter course we think he abandoned the former.” 
Bank of Madison v. Graber, 158 F. 2d 137. 


Conditions Precedent to Arbitration. A construction contract for a portion of 
the Pennsylvania Turnpike provided for arbitration “until after final quanti- 
ties have been determined (by the Chief Engineer of the Pennsylvania Turn- 
pike Commission) and must be made within thirty days thereafter and 
prior to the payment thereof.” The Supreme Court of Pennsylvania held 
that the Arbitration Act of 1937 does not give the right to arbitrate regard- 
less of the provisions of the contract, saying: “There being in the contract 
between the parties an arbitration agreement, its terms must be complied 
with as a prerequisite to the right to arbitrate. We hold that the provision 
in the contract that reference of questions in dispute ‘must be made’ within 
thirty days ‘after final quantities have been determined’ is an express ‘con- 
dition precedent’ to such arbitration.” Dickens v. Pennsylvania Turnpike 
Commission, 351 Pa. 252. 


Agreement by N. Y. Corporation to Arbitration in Ohio Enforceable Without 
Personal Service of Process. In 1936, a New York corporation agreed with an 
Ohio corporation, both manufacturers of power laundry machines, that any 
controversy which might arise in the performance or interpretation of the 
agreement should be submitted to arbitration whereby each party would 
select one arbitrator and the arbitrators should appoint an umpire. The 
arbitration clause further read: “The party initiating the arbitration may 
elect to proceed, either under the provisions of the Arbitration Law of the 
State of New York and of the Civil Practice Act of the State of New York 
or under the arbitration laws of the State of Ohio, by notifying the other 
party in writing of its election, and thereafter the arbitration shall proceed 
in accordance therewith and the laws of the state so selected shall be appli- 
cable and shall be followed for the purpose of carrying into effect this agree- 
ment to settle by arbitration.” 

In 19438, the Ohio corporation selected, pursuant to the contract, arbi- 
tration under the arbitration laws of the State of Ohio and as the New 
York corporation did not participate in the selection of the arbitrators had 
an arbitrator appointed by the Ohio Court of Common Pleas on behalf of 
the New York corporation (13 Ohio Suppl. 64). These two arbitrators ap- 
pointed a third arbitrator. The award rendered in favor of the Ohio corpor- 
ation was vacated as void by the Special Term, Onondaga County, inasmuch 
as the N. Y. corporation was not personally served with the notice of peti- 
tion to the Ohio court for the appointment of the arbitrator. This decision, 
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however, was reversed in a very detailed majority decision of the Supreme 
Court of the State of New York, Appellate Division, Fourth Department, 
in holding that “the respondent Prosperity Company has consented by the 
terms of its agreement, to arbitrate in the State of Ohio; in all fairness and 
good morals no stumbling block should be raised either by the courts or by 
a party to the agreement to the carrying out of the agreement. Prosperity 
Company in making its agreement, as has been said above, must have known 
that it could not be reached by Ohio State process. The protection given by 
the Ohio Act and Code as to formal service is not needed to protect Pros- 
perity Company; it concedes that it received written notice of the petition 
and of the arbitration hearings in time which must be said was ample for 
it to appear or protect itself; therefore, even though the provisions for for- 
mal service do apply, ordinarily they cannot be said to apply as a bar to the 
carrying out of the agreement. ‘Settlements of disputes by arbitration are 
no longer deemed contrary to our public policy. Indeed, our statute en- 
courages them.’ ... . ‘Contracts made by mature men who are not wards 
of the court should, in the absence of potent objection, be enforced. Pretexts 
to evade them should not be sought.’ (Gilbert v. Burnstine, 255 N. Y. 348.) 
To uphold the sufficiency of the notices given to Prosperity Company in the 
course of the proceedings in Ohio does but uphold our public policy in refer- 
ence to inviolability of contracts, and therefore it must be said that in no 
respect does the method of notice herein violate any rights of the respondent 
Prosperity Company.” The court further stated that “agreements of arbi- 
tration, like all other contracts, are considered inviolable by this State and 
that the public policy of the State approves of arbitration as a method of 
disposing of disputes in business matters in the most expeditious orderly 
manner.” Prosperity Company, Inc. v. American Laundry Machinery Com- 
pany, 271 App. Div. 917, 67 N.Y.S. 2d 669. 


No Examination Before Trial of a Party to An Arbitration Agreement. Affirming 
an established practice in New York courts, it was recently stated: “No 
authority for such an examination is presented. Matter of Interocean Mer- 
cantile Corporation (207 App. Div., 164) is authority only for the issuance 
of commissions or interrogatories to witnesses outside the jurisdiction.” In 
re Cole, N.Y.L.J., January 9, 1947, p. 111, Cohalan, J. 


Stockholders’ Approval of Option Agreement. A company granted an option for 
the purchase of its shares, subject to the approval of the stockholders of 
the company. The validity of this agreement which contained a reference 
to arbitration under the Rules of the American Arbitration Association was 
challenged. The court, however, denied a motion to stay the arbitration 
pointing out that the petitioner “is entitled to arbitrate claims based upon 
the alleged breach by the company of its covenant, to use its best efforts to 
obtain the approval of the stockholders.” Panhandle Producing and Refining 
Co., Ine. v. Williamson, N.Y.L.J., February 4, 1947, p. 477, Valente, J. 


Fixing of Locality by Administrator Binding upon Parties if they do not Agree 
Thereon. A contract for the sale and delivery of goods provided for arbitra- 
tion under the Rules of the American Arbitration Association. In a contro- 
versy, thereafter arising, the parties did not agree on the place where the 
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arbitration was to be held, there being disagreement on Philadelphia or New 
York City. Rule 10 of the Commercial Arbitration Rules of the Association 
provides that the administrator “shall have power to determine the locality” 
if the parties do not, within seven days of the date of filing of the demand, 
notify the administrator of their mutual designation of the place. Said the 
court: “Both parties submitted the disputed question to the American Arbi- 
tration Association which ruled that the arbitration proceed in New York 
City. This determination is binding on the parties.” Bradford Woolen 
Corp’n v. Union Knitting Mills, N.Y.L.J., February 21, 1947, p. 711, Hecht J. 


Waiver of Oath of Witnesses. An arbitration award rendered in an arbitra- 
tion procedure under a contract with the Housing Authority of the City of 
Pittsburgh was challenged by the Authority as irregular because the wit- 
nesses were not sworn. Said the Superior Court of Pennsylvania: “This 
is too broad a statement. It is true that the record does not show they were 
sworn. There is a presumption that they were sworn: People v. Duffy 
(Cal.), 294 P. 496. However, the right to object to the failure to have wit- 
nesses properly sworn is waived by failing to object in time so that the de- 
fect or irregularity may be remedied. The matter is not jurisdictional but 
a mere irregularity which may be waived: 70 C. J., Witnesses, Section 654. 
It was, therefore, clearly waived in this case as all the testimony (both di- 
rect and cross-examination) was without objection.” Sanctis Construction, 
Inc., Arbitration Case. 158 Pa. Superior Ct. 71. 


Proceedings and Award Constitute Contract. An arbitration award rendered in 
a dispute between stockholders provided for the election of the disputants 
to officers of the corporation and the allocation of shares of the voting stock 
between them. In a lawsuit to recover damages for alleged destruction of 
the value of the stock of the corporation, in violation of the award, it was 
held that the award finally determined the relationship of the parties, as a 
contractual basis. Said the Court of Appeals of Maryland: “It cannot be 
questioned that where disputants decide to submit their dispute to arbitra- 
tion without restriction or condition, the entire proceedings of arbitra- 
tion and award constitute a contract between the parties and, in the absence 
of fraud or mistake, the award is binding upon the parties.” Waller v. 
Waller, 49 A. 2d 449. 


Revocation of Common Law-Submission has to be Notified to Arbitrator. A party 
who submitted a dispute to a common law-arbitration and is thus allowed 
to revoke a submission until the award is rendered, has to expressly notify 
the arbitrator of such revocation. Tarpley v. Arnold, 226 N. C. 679, 40 S. 
E. 2d 33 (Supreme Court of North Carolina). 


LABOR-MANAGEMENT 


Memorandum of Understanding on Pay of War Veterans Covered by Arbitration 
Clause in Collective Bargaining Agreement. A Memorandum of Understanding 
provided for the payment of certain re-employed war veterans. Because this 
Memorandum contained no provision for arbitration, arbitration was op- 
posed. The principal agreement provided under the heading “Adjustment of 
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Grievances” that “if any controversy or dispute arises over the meaning of 
the terms of the agreement or concerning conditions of employment estab- 
lished by the agreement, such controversy shall be regarded as a grievance” 
and be taken up by intermediate steps required for the settlement of dis- 
putes between the parties with the final disposition reserved to an arbitrator. 
The court considered the new agreement covered by the arbitration provi- 
sion, saying: “Manifestly, the provisions for arbitration are exceedingly 
broad and most general in scope. They are made applicable, by express men- 
tion, to differences relating to ‘conditions of employment’ and to that un- 
limited field of controversy which may arise ‘over the meaning of the terms of 
the agreement.’ In view of the all embracing character of the arbitration 
provisions, the court is precluded from passing upon the validity of the peti- 
tioner’s claim with respect to the agreement which the parties determined 
was to be construed by the arbitrator.” MacLaren, President, United Elec- 
trical, Radio & Machine Workers of America, Local 441 v. Phelps-Dodge 
Copper Products Corp’n, N.Y.L.J., March 7, 1947, p. 908, Null, J. 


Arbitration Appeal Board Authorized to Hear Additional Evidence. A contro- 
versy upon the failure to deliver copra from the Fiji Islands was submitted 
to arbitration before a Committee of the Foreign Commerce Association 
of the San Francisco Chamber of Commerce. A finding of the arbitrators 
that the contract was terminated by force majewre was appealed by the 
buyer to the Board of Appeal of the same Association which maintained the 
award. An order denying the motion to vacate the award (166 P. 2d 31) was 
affirmed by the Supreme Court of California, in pointing out that an 
alleged misconduct or error of arbitrators “must be of such character that 
the rights of the party complaining were prejudiced thereby. The purpose 
of the law in recognizing arbitration agreements and in providing statutory 
means of enforcement to encourage persons to avoid delays by obtaining ad- 
justment of their differences by an agency of their own choosing.” The 
court found that the arbitrators investigated and examined the documents 
relied on by the parties and considered all the evidence same as did the 
Board of Appeal. Said the court further: “The seller contends that the 
board of appeal had no power to hear evidence anew, or new or additional 
evidence, but was necessarily confined to the evidence produced before the 
arbitration committee. The board of appeal unquestionably had the power 
to examine and consider, as it did in this case, the entire evidence and any 
proffered additional evidence for the purpose of determining whether any 
claimed misbehaviors or misconduct of the arbitrators prejudiced the rights 
of the complaining party. The record also shows affirmatively that the arbi- 
trators reached a mutual, definite and final award without hindrance in any 
respect.” Pacific Vegetable Oil Corporation v. C. S. T. Limited, 174 P. 
2d 441. 


Findings of Arbitrators Binding upon Courts. The question whether an inter- 
mediate carrier was required to account to the initial carrier for the initial 
carrier’s full proportion of a joint freight charge for transportation of crude 
petroleum by rail was submitted to the Interline Freight Accounting Arbi- 
tration Committee and the Appeal Committee for Arbitration in accordance 
with the Mandatory Freight Accounting Rules. By express provision of 











94 The Arbitration Journal 





these Rules, the decision of the arbitrators on disputes concerning the inter- 
pretation and application of the Rules is final and conclusive on the parties 
to an arbitration. The award was challenged for the reason that the de- 
cision of the question submitted to the arbitrators, namely, the liability 
under the Mandatory Freight Accounting Rules, depended upon a question 
of law which was not within their jurisdiction under the Rules. The Circuit 
Court of Appeals, Eighth Circuit (St. Louis, Mo.), in an action for additional 
freight charges, maintained the award saying: “Whether the arbitration 
committees were right or wrong in their interpretation and application of 
the Mandatory Freight Accounting Rules is no concern of the courts. 
The controlling issue in the case having been submitted to arbitration 
and decided, the decision of the arbitrators is binding on the courts.” 
Texas & P. Ry. Co. v. St. Louis Southwestern Ry. Co., 158 F. 2d 251. 


Vacating of Award Limited to Statutory Period. An arbitration award of Octo- 
ber 1, 1946 fixing the reasonable rent of commercial property, which was 
confirmed by the court on October 11, 1946, was later attacked as allegedly 
obtained by fraud. The motion, however, regardless of the merits, was 
denied on the ground that it was not made in time. Said the court: “Under 
section 1463, C.P.A., the limit of the time within which one may move to 
vacate, modify or correct an award is three months. This is the only method 
of attacking or reviewing an award (Matter of Bond v. Shubert, 264 App. 
Div., 484; Sweet v. Morrison, 116 N. Y. 19).” Mayo Realty Corp’n v. Rus- 
sian Tea Room, Inc., N.Y.L.J., February 21, 1947, p. 712, Shientag, J. 


Insufficiency in Admitting Evidence. A controversy was submitted under the 
arbitration rules of the Diamond Dealers Club, Inc. to its Board of Arbitra- 
tion. Thereafter both parties appealed to the Board of Appeals of Arbitra- 
tion which consisted of seven members, two of whom were designated by the 
litigants and five by the Club. An award in favor of the plaintiff was at- 
tacked inter alia because of alleged refusal to hear all respondent’s wit- 
nesses. In vacating the award, the court said: “The respondent was not 
given a sufficient opportunity to produce witnesses. At the time the request 
for leave to call further witnesses was made only one meeting of the Board 
of Appeals had been held and while its members may have considered the 
matter closed, no decision had been reached. Under such circumstances the 
requested leave to submit additional evidence was reasonable. Whether or 
not the testimony of such witnesses could have altered the minds of the 
members of the Board could not have been determined until they were ex- 
amined.” Censor v. J. Speyer & Co., Inc., N.Y.L.J., January 15, 1947, p. 193, 
Cohalan, J. 


Compliance with French Award excludes Further Action in New York Courts. 
Pursuant to an agreement in France, an award was rendered in 1938 and 
confirmed by the French courts. The amount was paid in garnishment pro- 
ceedings first to a sequestrator appointed by the French court, and later to 
the Caisse des Depots et Consignations, the national depository of France. 
An action in New York court to recover the equivalent in American dollars 
as of the date of the original award was dismissed because “the defendant 
appears to have effected a complete discharge and full acquittal, in France, 
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of the arbitration award and interest.” Manasse v. Heine & Co., N.Y.L.J., 
February 1, 1947, p. 444, Levey, J. 


Provision for Discussion of Payment of Bonus does not Present Arbitrable Issue. 
A collective bargaining agreement which provided for arbitration as to the 
“meaning, performance, non-performance or application” of its provisions 
contained a clause that “the Company agrees to meet with the Union early 
in July 1946 to discuss the payment of a bonus for the first six months of 
1946.” The Union took the position that the contract provision meant that 
a bonus must be paid and that all there was to discuss was the amount of 
the bonus to be paid. An order of Special Term directing arbitration was 
reversed, (one judge dissenting), the Appellate Division, First Department, 
holding that “the mere assertion by a party of a meaning of a provision 
which is clearly contrary to the plain meaning of the words cannot make an 
arbitrable issue. It is for the court to determine whether the contract con- 
tains a provision for arbitration of the dispute tendered, and in the exercise 
of that jurisdiction the court must determine whether there is such a dis- 
pute. If the meaning of the provision of the contract sought to be arbitrated 
is beyond dispute, there cannot be anything to arbitrate, and the contract 
cannot be said to provide for arbitration. .... The union does not seek any 
further discussion, but the payment of a bonus under an interpretation of 
the contract which would require a payment rather than discussion of a 
payment and permit the arbitrator to order a payment in an amount to be 
determined by him.” Thus the court held that “there is no dispute as to 
meaning of the bonus provision and no contract to arbitrate the issue ten- 
dered.” International Ass’n of Machinists, District No. 15, Local 402 v. 
Cutler-Hammer, Inc., 67 N. Y. S. 2d 317. 


Retroactive Effect of Arbitration Clause. An agreement made on August 2, 
1946 provided that it should “run for two years from April 1, 1946.” A 
motion to compel arbitration was denied, the court pointing out that this 
provision “fixed the date when the agreement was to terminate, but was not 
enough to make its provisions retroactive so as to include disputes which 
arose before its execution. In so far as the agreement related to wages, it 
was expressly made retroactive.” Aronson v. Minerva Corporation of Amer- 
ica, N.Y.L.J., January 31, 1947, p. 427, Dineen, J. 


Waiver of Arbitration under Collective Bargaining Agreement when Employees 
Sue in Court. A motion to compel a company to arbitrate was denied inas- 
much as this right has been waived by the commencement of a court action. 
Said the court: “The contention that a union may insist upon arbitration 
despite the fact that its members bring an action upon the dispute is mani- 
festly unfair and cannot be sustained.” Mencher v. Moskowitz, N.Y.L.J., 
March 8, 1947, p. 925, Walter, J. 


Union a Proper Party When Named in Arbitration Award. In a motion to vacate 
an award on the ground that the Union is not a proper party, the court said: 
“The contention that the Union is not the proper party is overcome by the 
form of the award which provides for payment by respondent to the peti- 
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tioning Union of the amount awarded for the benefit of the employee.” 
Wagner v. Simon, N.Y.L.J., December 31, 1946, p. 1928, Cohalan, J. 


Award Rendered in Absence of Minor Factual Data Held Valid. In an arbitra- 
tion proceeding the impartial chairman heard, during the course of the 
hearing, all evidence pertinent and material to the controversy which the 
parties desired to present, with only details concerning the names of em- 
ployees, the precise dates and amounts of bonuses lacking. Such data was 
not forthcoming at the time set by the impartial chairman. An award made 
prior to the submission of such factual data was confirmed inasmuch as the 
requested data related merely to minor details and the parties were not 
prejudiced by the rendition of the award prior to the receipt of the informa- 
tion. Aranson, President of Local 16, United Office and Professional 
Workers of America, C.I.0., v. Silver’s Cafeterias and Affiliated Restau- 
ranteurs, Inc., 66 N.Y.S. 2d. 311 (on motion for reargument). 


FOREIGN ARBITRATION 


Great Britain 


Assignment of Arbitration Clause. A contract for the sale of a bungalow 
provided for the assignment to the buyer of the benefit of an agreement for 
water supply. The question arose as to whether an arbitration clause there- 
in contained was assignable. This was considered dependent on the inten- 
tion of the parties and the nature of the contract which might make it 
incapable of assignment owing to its personal nature. The Court of Appeals, 


referring to Aspell v. Seymour, (1929) Weekly Notes 152, held that the 
arbitration clause could be assigned inasmuch as the contract was not of a 
pure personal character of performance. Shayler v. Woolf, (1946) Ch. 
320, 175 Law Times 170. 


NoTE: The sections on Books and Publications and Documentation will be 
included in the next issue. 








